
248 THE INDIAN L 4W  REPO aTS, [V O L . X L IV .

Abdul 
H akim K han

V.
R am Q o p a i i .

1921

1921
14.

The bond now in suit was executed in the year 1907 and 
the finding of the coart below is that the mistake which was 
made in drawing op the deed of 1897 was again repeated in the 
document of 1907 now in suit. The learned Judge felt no doubt 
that there had been a clerical error and accordingly he allowed 
the plaintiffs’ claim in respect of the property in mahal Ismail 
Beg.

We cannot allow the argument that the learned Ju"!go of the 
court below was not entitled to look at the earlier documents 
of 1892 and 1897. In  proviso (1) to seciioa » 2 of the 
Evidence Act it is laid down that any fact may be proved such as 
. . . mistake in fact or law which would entitle any per­
son to any decree or order relating to a document. It  cannot, 
therefore, be doubted thab it was open to the plaintiffs to prove 
this mistake aud the evidence which they pfodaced to prove that 
fact was certainly admissible. The result, therefore, is that we 
affirm the decree o f the court below and order that this appeal 
be dismissed with costs.

Appeal dismissed.

RE VISIONAL CIVIL.

B e f o n  M r .  I t is f i ic s  P iggo%  a n d  M r .  J i is t ic B  W a lsh ,

M AH AD E O  SAH AI {Appm g an i-) T H E  S E C B B T A R Y  OF STATE 
F O R  IN D IA  IN  OOUNOIIj akd oth kb3 (OppoaiTB p a h t ie s ).*

C iv il From dure Coda {1908), station, ll^-~-Ai>iMoation f o r  U am  to in
such

HeW by Walsti, J. j  no application in savisioa under sootiou 115 of 
fete Ooae of Civil Prpoadui’o -will Uq from  aa order rejecting an application for  
leave to sue tn /o m d  jja tjp aris . Buddhu L ai v. M m a  Bam  (1 ) followed.

T hk applicant ia  this case applied to the Subordinate Judge 
of Jaunpur for leave to sue in  formA 'pauperis. The suit which 
he proposed to file waa against the Secretary o f State for India in 
Council and other-defendants. The Subordinate Judge, having 
regard to the particulars of the suit which were filed along with 
the application, came to the eonchisioa that they disclosed no 
cause o f action against the Secretary of State, and upon that 
ground dismissed the application.

* Civil R evision N o. 119 of 1920. 
( ! )  (1921) I . L , B ., 43 AIL, S6i.
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The applicant applied in revisioQ to the High Court.
Munshi Harniinclan Prasad, for the applicant.
Dr./S. i f ,  for ihe opposite patties,
PiGGOTT, J , ; —This is an application in revision against

an order rejecting an application for lea,ye to sue in  form d
pauperis. So far as I am concerned I reserve the question
whether an application in revision lies against such an order. 
Personally I  think the question is distinguishable from that 
decided recently by a Full Bsach of this Court (1), in that no 
suit was ever instituted in the court below, as the suit would 
only have commenced i f  the application had been accepted 
and the petition registered as a plaint. Moreover, the effect 
o f the order brought before us ia revision was to dispose, for the 
time being, o f the entire matter pending in that court. How­
ever, reserving this point, I am clearly o f opinion that the 
application before us must fail. The court belo w has written a 
long order, certain portions o f which do in my opinion go beyond 
the jurisdiction o f the court, at the particular stage then reached, 
as limited by rule 5 of order X X X I I i  of the Code o f Civil 
Procedure, Nevertheless the order before us does in my opinion 
give adequate reasons, proceeding upon mafcerials then properly 
before the court for rejecting this application. In  substance the 
court below has held that the petition accompanying the applica­
tion discloses no cause of action against Ihe first defendant, 
namely, the Secretary of State for India in Gounoil. In so 
holding I think the court below was clearly right and the 
finding has not been seriously contested in argument before us. 
A ll that the court below has done, after coming to that concln« 
sion, is to say that the application as it  stands, supported by the 
statement of particulars (-y-ide order X X X II I , rule 2 o f  the 
Code of Civil Procedure ) which actually aeeompanied it, sliould be 
rejected on the ground that it discloses no cause o f  action against 
the principal defendant. Tlie question whether an application, 
supported by a somewhat different set o f  particulars, and 
alleging a cause of action against some only of the other defend­
ants, would or would not have been maintainable, and would or 
would not have been accepted by the court below, is a matter
which that court was not called upon to decide and has not 
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1931 decicletl. This appUoatioB. was in my opinion rightly rejecibed 
for the reaeons already given. I  would, thereforCj dismiss this 
application with costs.

W a l s h , J. :— I agree on the merits and I  merely wish to add 
that in my view we could not have entertained this applica­
tion on any ground, it not being a “  case decided ” within the 
meaning of the decision of the rccent Full Bench (1), and that 
any previous decisions o f  this Court which have admitted revi­
sions in the case o f the rejection of an appli cation to be allowed 
to sue in formil pj,u'peris must be treated as having been 
overruled.

A pplieation  lejeGied,

1921
J}&c@mb0r ,  16,

APPELLATE C IVIL.

B efore  M r. Justice Byves and M r. Justice Gohul Prasad.
SU RJAN  SIN G H  and oih ek s  (Dbfehdants) d. O H A T U B A  K U N W A R

(PHiAINTIffB’).*'*
J e t  fL oca lJ  27o- 11 o f 1901 ( A gra Tenancy A ct) ,  section  201 f3 J -~ S u it fo r

profit& '-Plaintijff a recorded co-sharer ai date o f o f decision
of Civil Court against p la in tifj’ s iitU  post litem  m otam .
W iero  tha deoisiou of a su it in a Court o f Eevonuo depends upon the 

determinatiion of a queBtiou o f title, the Oourt o f RevenuQ is bound to follow 
the daoisioQ of a competent Oivii Oourt on such question, even though that 
fieoision may have been oomo to while the suit in  tha Oourt o f Revenue is in 
the stage of appeatl. Bhawani Sm gh  v , Dilawar Khan  (2 ) followed.

The facts o f this case are fully stated in the judgment of 
E iv is ,  J.,.

Dr. Burendra Nath 8&n and Babu Surendra Nath Oibpta, 
for the appellants 4

Babu Nath Mukerji, for the respondent.
, ET?ES, j . j— Musammat Chatura Kunwar who was recorded 

in the khewat as a oo-sharer brought the suit, out o f which this 
appeal arises, under section 164) of the Agra Tenancy Act for 
her share of the profits for the years in suit against her deceased

* Second Appeal No, 1237 of 1919, from  a deorca of E , H . Ashw orth, 
District Judge of Cawnpore, dated the 3rd o f A pdl, 1919, confirm ing a deores 
of Inayat Husain, Assistant CoUeotor, E'irat Glass o f Oawnporo, dated the 
iS lih of JuneyI918.

(1) (1931} 1. L> K .;i3  All., 56i, {i) (1909) L  L. R ., 31 A H ., 2SS.


