
246 THE INDIAN LAW REPORTS, [VOL. XLIV,

Bashib-uk-
NISSA B iB I 

V.

A bduk
E ah m an .

1921 that case. The same point was taken there. It was said 
that the claim for partition o f movables was barred because the 
ciaim fell within article 49. The Privy Council did not agree 
with that Goatention but held ihat the claim really fell within 
article 12o iaasmuch as there was to be found in this first 
schedule to the Limitation Act no specifio provision for a claim of 
this kind. As our view in this respect is the same as held by the 
learned Subordinate^J udge, we are of* opinion that on both 
grounds this appeal must be dismissed with costs. We accord­
ingly dismiss this appeal with costs.

Appeal dismissed.

1921 
Deoamhar, 9.

B e f o r e  M r .  J u s t ie e  L i n d s a y  a n d  M r .  J u s t ic e  G o h u l  P r a s a d ,
A B D U L  H A K IM  K H A N  (DaM KDiNT) v. R A M  GO PAL akd o th b b s  

(PlAINTIB'B'S.)*
A ct No- J o f 1672 ( In d ia n  Emdeitce A ctJ, section  92, p rov iso  f lJ —M ortgage  

d0sd-^M isd0scri;ption o f ^ro;perty moi'tgaged-^^AdmissibilUy o f evidence to 
shoio what really was th0 ^rojperiy which the p a r ti0s intended to be m ort­
gaged.
B y a deed sxeouted in  1892 cer-fcaiii items of property were m ortgaged, 

inoluding a sliare in  kliata N o. 3 in  m ahal Ism ail Beg. T he m ortgage was 
renewed in  1897 and in the second deed the words “  m ahal Ism ail B e g w e r e  
om itted in the Bohedule of the properties m ortgaged. The mortgage was 
again renewed in  190T, when in the oorreBponding part of the sohedula there 
was entered an item lihata No. 3 in  mahal Jafar B og.”

flsZ d iih a tit  was open to the mortgagee to offer evidanoe to show that 
î srhaii was intended to he moi'tgaged was a share ill mahal Ism ail Beg, khata 
No. S, Siiad in so doing to refer to the two previous deeds.

[Che faets o f this case sufficiently appear from the judgment 
o f the Oourb,

D t,S , M. Sulaim an m d  Munahi Bhagwati Shankaf'f for the 
appellant.

D v . Surendra Nath Sen^ for the respondents,
L i n d s a y  and Gokul P r a s a d ,  J J . :— After hearing the learned 

eounael in this case we think the appeal must fail and the juflg- 
menfc of the court below must be aflfirmed

The question now before us is a question o f fact and there is 
a definite finding by the lower appellate court.

* Second Appeal N o.^ i246 of 1919, from  a decree of Ganga Sahai, M d i-  
tional ju d ge  of M eerut, dated the U th  of August, 1919, m odifying a, decree o ! 
KaBhi Prasad, Additional ejubordinato Judge o f 'M eeru t, dated the 37th  of 
May, 1919,
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1921The plaintiffs brought a suit on a mortgage and asked for sale 
of certain propertied specified in the deed. With regard to one 
item of property the plaintiffs’ plea was that the description of i t  H a k im  K h a n  

ia the mortgage-deed was wrong. Gop&d.
The mortgage deed purports to show that one of the items of 

the mortgaged property was khewat No. 3 in mahal Jafar Beg.
The plaintiffs’ case was that this description was a mistake and 
that what was mortgaged and what was intended to be mortgaged 
was khata No. 3 in mahal Ismail Beg.

It was alleged, and the fact is admitted, that the mortgagor 
Abdiul Hakim Khan, who is the appellant here, has no interest in 
khata No. 3 in mahal Jafar B eg ; on the other hand, it ia proved 
that he had an interest in khata No. 3 in 'mahal Ismail Beg and 
that this interest is now, by reason of partition, included in the 
mahal called mahal Abdnl Hakim.

The first court held that there was no proof of mistake. The 
lower appellate court has held that there was a mistake and it 
has found in favour o f the plaintiffs.

I t  has been argued before T2s here that this finding of fact 
arrived at by the learned Additional Judge is not binding inas­
much as the learned ludge referred to evidence whioh was no4 
admissible. We cannot agree with this contention. The learned 
Judge of the lower court traced the history of the mortgage ia 
suit up to the first mortgage between the parties made in the 
month of June, 1892, which showed that in the mortgage of that 
date jthe mortgagor had mortgaged a share in khata No. 3 
of mahal Ismail Beg along* with other properties. That deed 
o f 1892 was renewed by a later deed ^executed in 1897.
Comparing the two deeds it appeared to  the learned Judge of the 
court below that in copying out the list of items of property 
mortgaged a mistake -was made in the deed of 1897, According 
to the judgment of the court below the mistake was that after the 
words “ khata or khewat ISo. 3 ”  the words “  mahal Ismail Beg 
w e r e  left out. It ia an admitted fact that the mortgagor owned 
property in khata No. 4 o f mahal Jafar Beg and so it seems to 
have been assumed that the entry regarding khata No. 3 from 
%hich the words had been omitted as we have said above, referred 
also to mahal Jafar Beg.
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The bond now in suit was executed in the year 1907 and 
the finding of the coart below is that the mistake which was 
made in drawing op the deed of 1897 was again repeated in the 
document of 1907 now in suit. The learned Judge felt no doubt 
that there had been a clerical error and accordingly he allowed 
the plaintiffs’ claim in respect of the property in mahal Ismail 
Beg.

We cannot allow the argument that the learned Ju"!go of the 
court below was not entitled to look at the earlier documents 
of 1892 and 1897. In  proviso (1) to seciioa » 2 of the 
Evidence Act it is laid down that any fact may be proved such as 
. . . mistake in fact or law which would entitle any per­
son to any decree or order relating to a document. It  cannot, 
therefore, be doubted thab it was open to the plaintiffs to prove 
this mistake aud the evidence which they pfodaced to prove that 
fact was certainly admissible. The result, therefore, is that we 
affirm the decree o f the court below and order that this appeal 
be dismissed with costs.

Appeal dismissed.

RE VISIONAL CIVIL.

B e f o n  M r .  I t is f i ic s  P iggo%  a n d  M r .  J i is t ic B  W a lsh ,

M AH AD E O  SAH AI {Appm g an i-) T H E  S E C B B T A R Y  OF STATE 
F O R  IN D IA  IN  OOUNOIIj akd oth kb3 (OppoaiTB p a h t ie s ).*

C iv il From dure Coda {1908), station, ll^-~-Ai>iMoation f o r  U am  to in
such

HeW by Walsti, J. j  no application in savisioa under sootiou 115 of 
fete Ooae of Civil Prpoadui’o -will Uq from  aa order rejecting an application for  
leave to sue tn /o m d  jja tjp aris . Buddhu L ai v. M m a  Bam  (1 ) followed.

T hk applicant ia  this case applied to the Subordinate Judge 
of Jaunpur for leave to sue in  formA 'pauperis. The suit which 
he proposed to file waa against the Secretary o f State for India in 
Council and other-defendants. The Subordinate Judge, having 
regard to the particulars of the suit which were filed along with 
the application, came to the eonchisioa that they disclosed no 
cause o f action against the Secretary of State, and upon that 
ground dismissed the application.

* Civil R evision N o. 119 of 1920. 
( ! )  (1921) I . L , B ., 43 AIL, S6i.


