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anything, to out down the Company’s ordinary liability as a 
bailee after taking delivery.

G o k u l  P r a s a d , J. I agree with the order of the Court and 
the reasons given by my brother P ig g o t t , to  -which I  think it  
unnecessary to add anything.

By THE C o u r t . — The application in revision is accepted, the 
order of the court below is set aside and the plaintiffs claim is 
decreed with costs throughout, the said costs to include the fee 
certified by the applicant’s counsel,

Applioation allowed,
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B efore Jusb'm S ir  Pramacla Char an B a iu r j l  
M U H A M M A D  H A SH IM  (De^ekdant) v. MISRI (Plaintie'E']® 

Act No. I X  o f  187^ {Indian  Gontraot Aoi), seoHons 5G and  65— L sa se— P roperty  
leased, comimlsorily aaguwad i y  Governm stU —BigM  of h s s e e  to obtain  
com pm satioti from  lessor.
I f durm g tha ooufcinuance of a lease o f im m ovable property the subject o f 

the lease ia com pulsorily acquired by Governmeaii undei t i e  proTiaiens of the 
Land Aoq[\iisifcion Act, 189ij pei’formance of tlie coati’act: Iia,yiag thereby becom e 
impossible, the leasee is entitled to obtain from  the IqsSoi' oom peasation for the 
loss which he has isustam eiin conseq[ueace of baing deprived of the possession 
of the demised premisas. D huram siy Soondsrdas 7, Ahni&dbhai Hubibbhotj 
(l)refQrred to.

T his was an application for revision o f the decree of the Court 
of Small Causes at Cawnpore. T h e facts of the case sufEciently 
appear from the judgment of the High Court.

Babu Sital Prasad Qhash  ̂ for the applicant.
Babii Saila Nath Mwkerji, for the opposite party,
BanbrjI; J. The applicant Muhammad Hashim owned a 

flower garden in the city of Cawnpore which he let to the 
plaintiff for one year from March, 1920, to the following March, on 
a rent o f Rs. 230. On. the 15th day o f Hovember, 1920, the garden 
waa acquired under tlie Land Acquisition A,ct for improvements 
in Cawnpore, and the plaintiff was deprived of possession He 
brought the present suit in the Court o f  Small Causes to recover 
Es. 05 which he said was the loss incurred by him by reason of 
bei^ deprived o f possession of the garden in November, 1920.

* Qivil Revision No. 79 o f 1921.
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1921 He also claimed Ra. 26 as oosts of repairs made by him. The claim
MuhIm a d " decreed. This application fov revision has been filed by

.msHiM the defendant in respect of both the items mentioned above,
MisRi. As regards the sum of Rb. 65 claimed by the plaintiS, ifc is

not alleged that, if the plaintiff is entitled to recover it, the 
amount would bs uareasonable or excessive. But what is urged 
is that under section 65 of the Ooutraot Act, which the court 
below has applied, the plaintiff is not entitled to recover compeii- 
gation. I do not agree with this conbenfcion. Dader section 65 
if a contract has become void, any person who has derived benefit 
under the oonbract is liable to compensate tlie other party to the 
extent of the benefit so received, In view of the provisions of 
section 56, the contract having become impossible o f performance 
must be held to have become void. Therefore according to the 
provisions o f section 65 the plaintiff would be entiblod to com­
pensation. The principle of the ruling of the Bombay High 
Court in Dhuramsey Soonderdas v. Akmedbhai Huhihhhoy (1) 
applies to the present case. As by reason of the acquisition 
o f the garden by Government under the Land Acquisition Act 
the plaintiff was deprived of the garden and the porforiuance o f 
the contract entered into with him by the defendant became 
impossibles he is entitled to be recompensed for the loss he has 
sustained.

As to the sum of Rs, 26 the court below has believed the 
evidence of tli6 plaintiff that he spent Rs. 26 in repairs to the 
garden, under the authority of the defendant. The fact that the 
garden had been let to the plaintiff for Es. 230 and Rs, 200 only 
was realized from Mm, raises an inference in favour of the truth 
of the plaintiff’s allegation that he had to incur some expenses for 
the repairs of the garden. Apparently Rs* 30 was withheld because 
the repairs had to be done, Reliance is placed upon the fact that 
before the Land Acquisition OMcer mention of the repairs had not 
been made in the deposition recorded. In that deposition the total 
amount of the rent was put down as Rs, 250 whereas as a matter 
o f fact the garden had been let for Ra. 230 only. There was no 
question as bo what repairs the plaintiff had made and/ therefore, 
the omission of the repairs in that deposition did not detraot 

(1) (1598J B., 553 Bom.j 15.
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from the credibility of the plaintiff whose deposition was accepted 
by the court below. This application is without force, ' I  
accordingly dismiss ib with costs.

Aio’plication dismissed,

FULL BENCH.

B e f o r e  Justios Sir P r a n ia d a  G h a r a n  B a m r j i , \ M r .  J v is i ic s  P ig g o tt  
a n d  M r .  J u s t i c e  W a l s h .

SH IA M  LiAL (DHffEjTDANT) u, MUSAMCMAT L A L L T  AND OtHebs 
(PliA.IHTIFFS).*

Civil P roM jurd Coda (1938), order I ,  ru le^ — B uit in  representaSiva caj^acity^^ 
S u it not im alidatdd by om issim  to publish iiotic&,

Order I ,  rule 8, of th.0 Ooda of Oivil ProQedure (1903) requires that when 
a p la in tif brings a suit in a rapresenfcativa capacity ha m ust first obtain the 
leave o f the court to briag such a suit, and whan the leave is granted, tha 
court shall issue notice that the suit has been instituted. The provisioag of 
the section as to the issue of notice are perem ptory and the court is bound to 
issuQ notice as required by  thQ cule. IC, how ever, the court om its to issue 
notice, tha result is n ot necessarily that the entire suit is vitiated and m ust 
be disraissad. The irregularity m ay be cured in  appeal by  the appellate 
court remanding tha case to the court o f first instance in order that th e  
omission m ay be repairs'^. Mulch. Lai Singh l .  Jagd^o Tm&ri (1) referred to.

V, (2) referred to by PiQQoaiT. J-
. The facts o f this case are as follows ‘. - -  

The suit was brought by the respondeatsj who were residents 
of a oertaia mohalla in the city o f Agra and sought to prevent 
the defendant from interfering with a chabutra  which they 
alleged had been dedicated as a shrine and set apart for the use 
o f the residents of the mohalla. The suit was instituted in a 
representative capacity under order I, rule 8, o f the Code o f 
Civil Procedure and the plaintiffs obtained whab is called ■' a 
representation order * from the court o f  first instance. Notice 
of the institution o f the suit was, however, not given to the nu­
merous persons interested— in this case the other residents 
of the mohalla—as required by the aforesaid rule, and this 
apparently was due to an oversight on the part of the o9Soer of 
the court.

* Second Appeal N o. d08 o f 1920 from  a decree of T, K. Johnston, 
D istrict Judge of Agra, dated tha S6th of F ebruary, 1920, conficuaiog a decree 
of Tufail Ahm ad, M uusif of Agra, dated the 11th of Juno, 1919.

(I) (1908) I. 3j. K., B5 Oalc., 102,1. (2) (1893) X. li. B., 21 O&lf, ISO-
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