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192Sships of the Privy Council, and we do not see why we 
should regard the conduct o f the learned Subordinate Mahadeo
Judge in the case before us as in any" way repre- "uV
hensible, ‘

The other case is that of liar Namin Singh v. 
Bhagwant Kuar (1). In  this case, Janki Prasad, one 
of the arbitrators, had at one stage of the case sent
in his resignation, but it was found that as a matter
o f fact he had all along been taking part in the ar­
bitration proceedings. It  was held that the pro­
ceedings were not in any way vitiated because o f the 
resignation. The learned Judges referred to the 
case decided by the Privy Council, mentioned above, 
and upheld the award.

On authorities, therefore, the reference to arbi­
tration continued to be valid in spite of the ‘resgna- 
tion ,’ dated the 23rd o f  February, 1927, sent in by 
the arbitrators.

The, result is that the application fails on the 
merits and is hereby dismissed with costs.

B a n e r j i, J . :— concur.

Ajoplication dismissed.

FU LL BENCH.
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B e fo r e  M r . J u sU ce S u lo im a n , Acyting C h ie f J u s tic e , M r.
J u stice  M u k er ji  and M r. J u stice  B o y s .

EAM  SINGHA a n d  a n o t h e r  (D e fe n d a n t s )  v . SHANKAR
DAYAL AND ANOTHER (P la in tiffs ).*  jtme7u.

P roG edure— A p p ea l— C h an ge o f  law  p en d in g  su it— L a w  %  
w h ich  th e  r ig h t o f  appea l w ill he go'oern ed ,

A right of appsal in a suit is governed by the iaw pre- 
vaiUng at the date of the institution of the suit, and not

^ M i s c e l l a n e o u s  C a s e  N o .  1 2 0 5  o f  1 9 2 7 .

(1) (1887) L L . R „ 10 All., 13T.



192S jjy. iiig |a,î y p/revailing at the date of the decision of the suit
Eam Sikgha or at the date of the fihng of the appeal. T h e  C olon ia l S u gar

Sh^kab C om pan y, L d .,  y. Irv in g  (1), D elh i C lo th  and
T)AjAh. G en eral M ills  C o ., L d .,  v . In c o m e -ta x  C o m m issio n er  (2), 

D aivanayaka RedcUyar v. R en u ka m h a l A m m a l (3) and B ala  
Prasad v . Skijam  B eh ari L a i (4'', foUcwed. Z a m in  AU K h a n  
Y. G enda (5), ovemiled.

T h is  was a reference made by ci Bench consisting^
o f M u k e r ji and B e n n e t , J J ., o f the question;—
' ‘Whether the filing o f an appeal is governed by the 
Jaw obtaining at the date o f the institution o f a suit 
or by the law that may prevail at the date o f the 
decision of it, or at the date of the filing o f the 
appeal.”

The facts which gave rise to the reference wer& 
as follows : ~

The plaintiff Shankar Dayal brought a suit 
against Earn Singha and others for recovery o f arrears 
o f  rent. The suit was instituted on the 12th of July, 
1926, when the Agra Tenancy Act of 1901 was still 
in force. The ).earne;d Assistant Collector decreed fche- 
suit on the 23rd of December, 1926. An appeal was 
filed by the defendants before the learned District 
Judge of Mainpuri. The learned Judge ordered the 
memorandum of appeal to be returned for presenta­
tion to the proper court, by a decision dated the 31st 
o f August, 1927. The memorandum of appeal was 
thereupon taken before the Collector o f Etawah and 
that learned officer was of opinion that he had no 
jurisdiction to entertain the appeal and referred th& 
<?,ase to the High Court, under section 267 of the A.<̂ ra 
Tenancy Act. The Bench before which the reference' 
came up for hearing referred it to a Full Bench.

(1 )  (1 9 0 5 )  A .  C „  3 6 9 . (2 )  (1 9 2 7 ) I .  L .  E . ,  9  L a l i . ,  2 8 4 ,

(3 )  (1 9 3 7 ) I .  L .  E . ,  50 M a d . ,  8 o 7 .  (4 )  (1 9 2 8 )  2 6  A .  L .  J . ,  4 0 6 .
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Mimshi Bad.fi Narain, for the defendants. E a m  S i n g h a

V .

Munshi Baleshwari Prasad, for the plainitiffs. shakkau
D a y a l .

SuLAiMAN, A . C. J ., and M u k e r ji and B o y s ,
JJ  :— This is a reference to the H igh Court under the 
Tenancy A ct. The facts are clearly set forth in the 
referring order of M u k e r j i , J. , and it is not necessary 
LG repeat them .

A  suit for arrears of rent was filed in the court 
o f the Assistant Collector when the old Tenancy Act 
was in force. Before it could be decided, the new A ct 
came into force on the 7th o f September, 1926. The 
suit was decreed on the 23rd o f  December, 1926.

Under the old Act a defendant had undoubtedly 
a right o f appeal to the District Judge if  the decree 
went against him. Under the new A ct, there is no 
appeal from  the decision of an Assistant Collector o f  
the first class, when the valuation o f  the subject-matter 
is less than Rs. 200.

The point o f law that arises, therefore, m 
whether the coming into force o f  the new Tenancy 
Act, under which no appeal is provided, deprives a 
defendant o f his right o f appeal, which he would have 
had i f  the old Tenancy A ct had continued to be 
operative.

It is admitted that there is nothing in tlie, new 
Tenancy A ct expressly providing that it shall affect 
all pending actions, or that it shall have retrospective 
eii'ect. I f ,  therefore, the right of appeal was a  
substantive right and not a mere m.atter of pTocedure,, 
it could not be taken away by the new A ct. On the 
other hand i f  it merely involved a question o f 
procedure, that right may have been destroyed,.

In  our opinion the point is concluded by the 
pronouncement of their Lordships of the Privy



Council, in the case of The Colonial Siigar Refining 
smcrMA Coin'pcmy, Ld., v. Irving (1). In  that case, ordinarily 

Shankae an appeal lay to their Lordships of the Privy Council 
dayal. an order of the Supreme Court. W hile the

matter was pending in that court, the law was 
amended so as to allow an appeal to the H igh Court. 
Their Lordships of the Privy Council held that the 
new Act could not deprive the party o f his right to 
appeal to the Privy Council, Lord M a c n a g h t e n  
remarked at page 372 ; '"To deprive a suitor in a 
pending' action of an appeal to a superior tribunal 
which belonged to him as o f right is a very different 
thing from regulating procedure.”

That principle was re-affirmed by their Lordiships 
in the case of the Delhi CloiM and General Mills Co., 
Ld., Y, Income-Tax Commissioyier (2). The principle 
has been followed by a Full Bench o f the Madras 
High Court in the case of Daivanayaka Iteddiyar 
-v. Ue%iikambal Ammal (3). D a l a l ,  J., has taken 
the same view in the case o f Bala Prasad v. Shy am 
Behari Lai (4).

An earlier case of this Court, Zamin A ll Khan 
V. Genda (5), was decided before the pronouncement of 
their Lordships of the Privy Council in the case of
The Colonial Sugar Refining Company, Ld. (1), That
case decided that although a suit is disposed of while 
one A ct is in force, the appeal is governed by a new Act 
which comes into effect before the appeal is filed. 
That case must be deemed to have been overruled by 
the pronouncement o f  their Lordships o f the Privy 
Council.

W e th;ink’ there is no force in the contention that 
the Privy Council case proceeded on the general 
principles of Common Law and is therefore not applic-

(1 )  (1 9 0 5 ) A .  C . ,  3 6 9 . (2 )  (1 9 2 7 ) I. L .  B . ,  9  L a h . ,  2 8 4 .

(3 )  (1 9 2 7 ) I .  L .  R . ,  5 0  M a d . ,  8 5 7 . ( 4 )  (1 9 2 8 ) 2 6  A .  L .  J . ,  4 0 6 .

(5 )  (1 9 0 4 ) I .  L .  R . ,  2 6  A l l . ,  3 7 5 .
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able to this case, whicli is governed by the U. P. 
General Clauses A ct o f 1904. Under section 6 o f
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that Act, unless a different intention appears, the 
repeal of an Act cannot affect any right, privilege, D̂AYArT 
obligation or liability acquired, accrued or incurred, 
under any enactment so repealed; or affect any remedy 
or any investigation or legal proceeding commenced 
before the repealing A ct shall have come into 
operation, and any such remedy may be enforced, and 
any such investigation or legal proceeding may be 
continued and concluded, as if the repealing Act had 
not been passed. It is clear to us that an appeal is a 
mere continuance o f the original proceeding initiated 
by the filing of the plaint, and that the right to 
continue tha,t proceeding cannot be affected by a neAv 
Act, unless it expressly says so. The U . P . General 
Clauses A ct does not operate differently.

Our answer to the reference is that the right to 
appeal to the court o f the D istrict Judge was governed 
by the law prevailing at the date of the institution o£ 
the suit, and not by the law that prevailed at the 
date o f its decision, or at the date of the filing o f the 
appeal.

The case w ill go back to the Bench concerned 
with this opinion.

B e fo r e  M r. J iis tice  B o y s , M r . J u stice  K en d a ll and M r .
J u s tice  K in g .

JAG-AT NARAIN A n d  a n o t p i e b  ( P l a i n t i f f s )  v .  M ATH U EA 
DAS A N D  O T H E R S  ( D E F E N D A N T S ) . ®

H in d u  law — J o in t H in d u  fa m ily — A H enation  o f fa m ily  p ro -------- r——-
p e r ty  hy m a n a g in g  m e m b er — B e n e M  to  th e  e s ta te—
W h e th e r  trn n sa ction  m u st n ecessa rily  he o f  a d e fen s iv e  
n a tu re— C riteria  fo r  ju d g in g  propriet/y o f  tra n sa ction .
In  order to sustain an alienation o f joint fam ily  property 

mn.de by the mana.ging m em ber o f the fam ily  the -fcransaction

* M r s t  A p p e a l  N o .  4 2 1  o f  1 9 2 5 ,  f r o m  a  d e c r e e  o f  B n p  K i s l i e n  A g h a ,

S v t b o r d in a t e  J u d g e  o f  M o r a d a b a d ,  d a t e d  t h e  2 5 t l i  o f  J u l y ,  1 9 2 5 .


