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T ran sfer  o f  case remafided h j H igh  G ou rt—Jw isd icH on .
EelA  th a t  an order of the H igh Court remaniJing a case to  a D istrict Judge 

for disposal on the m erits will n o t  haye th eefieot o f lim iting  the powers of the 
D istrict Judge tinder section 24 o f the Code of Civil Procedure unless the 
Court’s order is drawn up in  express term s so as to disclose a clear intention 
of lim iting those powers. S ifa  Bam  v . Na'uni D u la iya  (1) not followed.
P an d oh iv . Sheo B harose (2 ) v e f e n e i  to.

The faots of this case are fu lly  set forth in the judgment o f 
PiaaoTT, J.

Munshi Shiva P ra sid  Sinha, for the appellants.
Mr. Sanhar Saran, for the respondent.
PiGGOTT, J. -.— This appeal comes before us under curious and 

Romew^iat complicated circumstances. There was a suit institu­
ted in the court o f the Subordinate Judge of Gorakhpur upon a 
hypothecation bond, The plaintiff filed a copy o f the bond and 
pleaded loss of the original. The trial court held that the 
plaintiff had failed to prove by credible evidence the loss o f the 
original, that the suit was not maintainable upon the copy and 
dismissed it accordingly. There was an appeal to the District 
Judge of Gorakhpur and this appeal was heard by Mr. R, L,
Yorke who then held the office o f the District Judge. The effect 
o f his order was to set aside the finding o f  the trial court, 
although he did not in terms reverse it. The operative portion • 
o f his order was that he remanded the suit to the first court to be 
tried out on the merits. This order was dated the 4th day of 
September, 1919, and against it there was an appeal to this 
Court. In the meantime, however, the fcrial court was pro­
ceeding with the suit, and, on the 19th day of December, 1919, it  
passed a decree in favour o f  the plaintiff in the usual form. This 
Court's order on appeal was passed on the 21st day of May, 1920.
For reasons given in the judgment, a Benela o f this Court 
allowed, the appeal, set aside the order o f the Judge of Gorakhpur 
and directed as follows : —"  That the a-ppeal be and it hereby 
is returned to the Court df the said Judge to be re-admitted on

*E ’itat Appeal N o. 118 o f 1921, from  an order of B. I/. Y orts , Additional 
Jiidga o f  Gorakhpur, dated the 21at o f M arch, 1921.

■ (1) (1899) I. L. S,, 21 All.j 230. (3; (1914) 12 A. L. -J., I09i.
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1221 the file of pending appeals and disposed o f according to law.’’ 
^  When this order reached the Gorakhpur district; the office of

X v A J K A T j I

District Judge was filled by Mr. M oir, and Mr. Yorke was 
Naik. holding, in the same judgeship, the office of Additional Judge.

Piggoii J  Moir, no doubt believing that this Court desired and intended 
that the appeal should return, if possible, to the same officer who 
had passed the order of the 4th day of September, 1919, availed 
himself of his powers of transfer under section 24 o f the Code of 
Civil Procedure (A ct V  o f 1908) to send the appeal to  M r. Yorke 
for disposal. The parties were represented by counsel before Mr, 
Yorke and although counsel for the defendants seems in the first 
instance to have stated that he had no instructions, the question 
in issue was argued before him. Mr. Yorke then recorded a 
detiiaite finding to the effect that the loss of the original docu­
ment was proved and that^the plaintiff was entitled to maintain 
his suit upon a copy. He felt himself apparently in a difficulty 
as to the proper orders to pass in consequence o f this finding, 
because it seemed useless to re-'aflirm his original order of remand 
when this had in the meantime been carried out by the trial court 
and had eventuated in the decree of 19th day of December, 1919, 
It may be also that he relied upon a passage in the judgment of 
this Court in which it was said that if tho District Judge on further 
conisideration found that the loss of the original document was 

. satisfactorily proved then “ an order o f remand was correct.” 
It seems nselesa to speculate as to what the learned Additional 
Judge would have done if his attention had been called to a 
ruling of the Full Bench of this Court in Vm an liu n w ari v. 
Jarbandhfjin (1), but he contented himself with p osin g  an order 
which, as it stands, declares a certain sum o f money to be due to 
the plaintifi as a mortgage charge upon certain property, but 
contains no specific directions fixing any date for the payment of 
the sum, or laying down the consequences that are to follow 
upon default of such payment. The District Judge i^robably 
believed that a final decree for sale would eventually follow ; 
not upon this decree of his, but upou the trial court’s decree o f 
19th day of December, 1919. It seems to me, however, that we 
caniiob possibly anticipate what aoinplioations may arise, or what 

(1) ( m )  I. L. E., 80 All., 479.
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'PiggoU, J.

difficalties the plaintiff may encounter upon making application iggi
for a decree absolute for sale. We have to deal with the aDoeal ----------------

Eajka-li
before us. whiob is an appeal by tha defQadanbs against the order v, 
of the Additional Judge, dated the 2 Lsb day of Maroh, 1921, the 
effect of which has been stated above.

A preliminary objeotion has been taken to the effect that 
this order as it standti is not an appealable order at all. Tech­
nically I am o f opinion that this objection is well-founded; 
although, if this were the only point to be taken against the 
appellants, I should have been quite prepared to consider the 
advisability of allowing them to make such amendments, and to 
take such other necessary steps, as would converb the appeal before 
us into a second appeal from a decree. Taking this view of the 
matter, we have actually heard the appellants on the points 
taken in their memorandum oF appeal. They are clearly not 
entitled to attack the finding o f fact arrived at by the Additional 
District Juflge upon eviclence duly considered by him. The one 
point argued on their behalf has been that, inasmuch as this Court’s 
order of 21st day of May, 1920, directed a remand of the appeal to 
the court o f the Judge of Gorakhpur (ohviously meaning thereby 
the District Judge),that court had no authority to transfer the 
appeal to the Additional District Judge for disposal and the 
subsequent proceedings in the court of the Additional District 
Judge, up to and including the order under appeal, were without 
jurisdiction. There is some authority for this contention in the 
case of Sita Ram  v. N au n i D ulaiya  (1). Authority to the 
contrary has been quoted in some cases decided by the Calcutta 
High Court, but I  think it quite sufficient bo point out that this 
very point was consider^ by a single Judge of this Court in 
PandoM  v. 8heo Bharose (2). The learned Judge pointed out that 
there had been a change in the law in consequence o f the redraft­
ing o f the present section 24 of the Code o f Civil Procedure, cor­
responding with section 25 of the former Code o f 1882. Ha 
held that the older decisions based upon the Code o f 1882 were no 
longer applicable and gave strong reasons for his opinion;that, in 
a case like the present, any order o f remand passed by this Court 
would have no effect to limit the powers of the Distriyb Judgo 

(1) (1899) I.|L. B., 21 Alt, 230. {2)..(1914) 12 A. I,. J-,1094. ^

VOL. XLIV.] ALLAHABAD SERIES. 213



1921 under secfcion 24 of the Oode o f Oivil Procedure, unless this 
Rajkali " order were drawn up in express terms so as to disclose a

V. clear intention of liraibiag those powers. In the present instance
Haie . the reverse is the case. The operative portion of this Oourb*s

order merely directed the Diatriot Judge to dispose o f  the appeal 
according to law. One of the ways in which a District Judge 
can dispose of an appeal according to law is to transfer it to the 
court of an Additional Judge o f his judgeship for disposal.
I have no doubt whafcever, speaking as one of the Bench 
which passed this Court’s order o f  21st day of May, 1920, 
that if the whole position had been lafd before us we should 
have aaid ttat it was better, unless the parties could show 
oauae to the contrary, that the appeal should go back to the 
particular officer, i.e., Mr. Yorke, who had passed the order 
of the 4bh day o f September, 1919. A t any rate I am satisfied 
that there is no force in the contention that the order now 
under appeal before us is one wholly without jurisdiction 
and liable to be set aside on that account. This finding is 
sufficient to dispose of the appeal before us and I would dismiss 
it with costs.

W a is h , J. 1 entirely agree that the appeal fails. It
seems to me that the points raised are iinsubstantial and that in 
any event the appellant is debarred by having appeared and 
taken an order from Mr. Yorke at the second h^ariflg without 
raising any objection.

As to the existing legal posibion of the parties it seems to me 
that there may be ground for future technical controversy and I , 
therefore, desire, with a view to assisting the parties, i f  possible, 
to express my opinion about it for whatsit is worth. I f  chrono­
logy alone is regarded, it might be argued that the decree passed 
by the first court in the suit on the merits dated the 19th day o f 
December, 1919, was void and o f no effect because the order o f  the 
4th day of September, 1919, which gave rise to it had been inter* 
fered with by the High Oourt in March, 1920, and I can under­
stand the ia^enious suggestion that if the foundation is gone the 
fabric which rests upon it must be taken to have disappeared 
also. In my humble judgment that would be a fallacy in this'case. 
J have looked at the passages relied on in the judgmenli o f the
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Full Bench delivered by Mr. Justice B an erji ia  Umcbu K unw ari 
V. Jarbandhan, (1) particularly at page 483 to which I will refer 
in a moment, and I have come to the conclusion that they are 
m eiG  dicta  which were not necessary for the decision of the case. 
To my mind they go a great deal too far. The only point which 
the Full Bench had to decide was whether an appeal lay at all 
and if so, whether it ought to succeed. In. this particular case 
the remand order when interfered with by the decree of this 
Court was not necessarily erroneous and has never been declared 
to he bad. It was merely declared by this Oourt to be prema­
ture. One is always entitled to look at the reasons in a ju d g ­
ment for an order or decree which is passed, otherwise law 
reporting would be a superfluity. The remand order was set 
aside provisionally. The decree of this Oourt was absolute in 
terms, but itinvifced the Judge below to re-consider ths matter, and 
it was distinctly held by the judgment, as my brother has pointed 
out, that if the Judge found the loss o f the original bond proved 
an order of remand was correct. The learned Judge found on 
reaconeideration, which he had considered unnecessary in the first 
instance, that the loss was proved, and therefore his remand order 
became in the events which happened perfectly right. The pre« 
sent order is to my mind a mere interim order completing that 
which the High Court had directed him bo complete, namely his 
decision upon the preliminary point. It is not a decision on the 
merits, and in my opinion the plaintifli would be wrong to treat 
it as a decree in his suit. A  decree has been passed in the suit 
by the first court. At the time the trial was held and that 
decree was passed it was a perfectly lawful proceeding. More than 
tha-tj it was conducted in-obedience of the order of the lower court 
remanding the suit to the first court for trial. In the authority 
to which I  have just referred it is said thab the “ jurisdiction to 
hear the suit a second time is derived solely from the order of 
remand. I f  that order is erroneous and is set aside every thing 
done in pursuance o f  the order must; fall to the ground and be o f 
no effect.”  Again, it is said, if the remand order were wrongly 
made the decree and indeed all the proceedings taken under the 
remand order are nuU and yoid. I  think those statements are 

(J) (19P8)I.L, R., 80 All., 479.-
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muoh too sweeping. It depends on the circumstances in each 
case and on the nature o f the invalidity o f the remand order, I f  
the remand order is finally set aside and is such an order as 
ought nob to have been passed at all in any case, it may be that 
the proceedings in the court below fall with it. But in. this case, 
and it must have happened in many other cases, the proceedings 
taken in the first court as a result of fcho remand order against 
which there is an appeal must be and ought to be held to be de 
bene esse. The subsequent event in this case resulted in the 
remand order beiag shown to have been quite right. It  seems 
to me that it would be turning the law into absurdity, and would 
amount to a denial o f justice if a proper trial which has taken 
place under a remand order made by the appellate court and in 
obedience to such remaud order, were held to be invalid when as 
the result of the High Court’s own decision that remand order 
turned out to have been perfectly justified.

Appeal dismissed.

B e fo re  S i r  Q riv i'w ooc l M m r s ,  K n i f jM ,  C h ie f  J u s t ic e ,  a n d  JihsticQ  
S i r  P r a m  ’̂ da G h a r a n  B a m r j u

RAM  D H A N  aud o th e b s (Appm cants) v - PR AG N A R A IN  and oth brs  
(Opposite P a r tie s) .

C iv i l  P ro cQ du re  Code (A c t 7  o f  lg c8 ), o rd e r X L V ,  r u le  7 - A g6 N o , X X V I  o f

1920, sec tion  3 ( l)~ ~ JJlx tension  o f t im o  fo r  fu r n is h in g l i& c M r it y  a n d  in a U n g  

deposit— Po ioe r o f  JT ig h  C o u r t  to g r a n t  e x te n s io n  U m im l to s ix t y  clays.

Held, on a oonstcuotion of soction 3 (1) of Act No. X X V I  of 1920, that 
the Oourt has no power to estoucl the time for furnishing soourity and making 
a deposit for translation and printing by a longer poriod than sixty days.

T h e  facts o f this case sufliciently appear from the judgment 
of the Court.

M.t. IHlial CTiand, for the applicants,
Mr. 5 . E. OWonor and Munahi Girdliari Lai Aqarwcda^ 

for the opposite parties.
Meaeb, G, X , and Baneeji, I . ‘.----This is an application by the 

appellants, who ask the Court to extend the time for furnishing 
security and making a deposit for translation and printing and 
other charges. The rule which prescribes the time within which 
an appellant should furnish security for the oosts o f the respond­
ent and deposit the amount required to defray the expenaes of

* Application No. 24 of 1921 under order X L V , rule 6, clause («),as amen* 
dod by Act X X V I of 19?0.


