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H in du  law— S u ccession — M ita k sh a m — Sa^indixs— E x c lu s io n
o f ijrand-'ne'pheiD hy n ejilicw .

According to the Hindu law ^of succession of the Mitak- 
shara scliool, as between a nephew and a grand-nephew (son 
of the nephew’s brother) there is no representation, but the 
iieriiievv wall take the whole of the uncle’ s property to the 
exclusion of the-gTand-nephew.

Buddha S in gh  v. L a ltu  S in gh  (1), K h e t tu r  G opa l, 
C h a tter jee  v. P oorn o  C hunder G h a tterjee  (2) M iittu-vaduga- 
natha T eva r  v. F eria sm i (3) and M a n m d a yl v. D ora isam i 
Karanihian (4) referred to.

T h e  fa c ts  o f  th is  case su ffic ien tly  a p p e a r  fr o m  the 
jiidgem ent of W e ir ,  J .

Mimshi Pcmna Lai, fo i the appellants.

Pandit Sliicira Krishna Dar, for the respondent.

W eir, J. ;— Tliis is a defendant’ s appeal in a 
suit brought to recover one half of the property of 
one Dnrjansai Singh. On the death of the survivor of 
Diirjansal vSingh’s widow and daughters tiis two 
nearest relations v/ere a nephew, the plaintiff, son o f 
MaharaJ Singh, (who was the elder brother o f D urjau- 
sal Singh) and a grand-nephew, the defendant, son. o f 
PoMipal Singh (a younger son of Maharaj Singh). 
The plaintiff and defendant are entered in the hJiewat 
as equal owners of Durjansal Singh’ s zamindari pro­
perty. The plaintiff claims to be entitled to the whole

■•••Tirst Appeal N o .  3 7 0  o f  1 9 2 5 , f r o m  a  d e c re e  o f  M i r z a  N a d i r  H u s a i n ,  
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Weir, J.

of Durjaiisal Singh’ s property as the nearer sctpm da,__
but counsel for the defendant coiiteiids that since the she® 
plainfciS and the defendant are in the same group, or 
class, of sapinda— see Buddha Singh v. Laltii Singh 
(1),— the principle of representation applies, and the 
defendant is entitled^ to the share which would have 
gone to his father Pokhpal Singh, i f  the latter had 
been alive when the inheritance opened.

Counsel for the plaintiff relies on the well-known 
text of Manu,— “ To the nearest sapinda the inherit­
ance next be lon gs/’ Taken literally these words 
would clearly exclude .the defendant from claim­
ing any share o f  the inheritance as long as a 
nearer relation, such as the plaintiff, is alive, and this 
view o f the effect o f  the text has been accepted by all 
toodern text writers on Hindu law. Thus, for 
example, in the latest edition of Mayne’s Hindu law, 
on page 838, it is said that "h e ” , that is the grand- 
nephew, “ cannot succeed as long as any nephew is 
alive, except by special custom*’ ; and another text 
writer, namely Trevelyan (see Hindu Law, pages 349- 
350) lays down a similar rule, citing as an illustration 
of it chapter 2, section 4, placitum 8 o f the Mitak- 
shara — “ In  case o f competition between brothers 
and nephews, the nephews have no title to the suc­
cession; for their right o f inheritance is declared tO' 
be on failure o f brothers.”  Counsel for the defend­
ant contends that this is merely an exception to a. 
general rule, i.e., that the principle o f representa­
tion applies to any class or group o f  sapmdas; and 
that the text o f Manu should be construed as meaning 
that the nearer class o f sapindas excludes the more 
remote class. I f  there were such a rule, there would 
almost certainly be decisions interpreting or giving 
effect to it; but no such decision has been quoted to us;

(1) (1915) I. L. E., 37 AIL, 604.
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“T~"~—  and there are certain cases which show that the
• S h e e  ,  . '
Singh text o f Maiiii has not been construed in that way. In

easdeo case 2 of section 5 o f  Macnaghten’s H indu Law,
fiiNGH. page Q7 o f the precedents, it is stated that “ on the 

death o f the widow of the second brother the^pro- 
Wei\ J. perfcy left by her will be equally shared by the sons

of her husband’s brothers, ^he grandson of her
liiisband’ s elder brother is excluded by them.”  The 
same principle was laid down by the officiating 
C h i e f  J u s t i c e  of the Calcutta High Court in the 
following terms in Khettuf Gopal Ghatterjee v. 
Poorno Ghimder Ghatterji (1) :— “ My learned col­
league, Mr. Justice M ukerjeb, has stated that which 
I have always understood to be the rule in such cases, 
in a clear and concise form by saying that amongst 
sapindas the nearest sapinda excludes those more 
remote.”  The reason for this rule was explained by 
Sir M it t t u s a m i  A y y a r  in Muttumduganatha Tevar 
V, Penasamii (2), where he says:— “  The distinction”  
(between obstructed and unobstructed inheritance) “ is 
material only to the extent that in the one case”  
(that is in the case of cognate or collateral relations) 
“ the nearest male heir excludes the more remote, 

whilst in the other”  (the case of sons and grandsons) 
“ the doctrine of representation excludes this rule of 
preference. It is founded upon the theory that the 
spiritual benefit derivable from the three lineal male 
descendants is the same, though among collateral male 
heirs the quantum of such benefit varies in' propor­
tion to the remoteness of the male heir from the 
deceased male owner. . . Thus the rule, that to the 
nearest sapinda the inheritance belongs, applies alike 
whether the inlieritance is obsfcructed or unobstruct­
ed, with this difference, viz., tfiaf; where the last male 
owner leaves sons, grandsons and great-grandsons,

(I) (1871) 15 W. E., C. E., 482. (i?; .(1892) I. L. B., 16 Mad., 11.
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their sapinda relationsMp confers equal sp ir itu a l__
benefit on him, though their blood relationship is not Ŝheb 
the same, and that they are all co-heirs within the 
meaning o f the rule.’ ' This dictum o f the learned ^ ,0^ 
Judge was accepted as correct by the Madras H igh 
Court ill Marudayi v. Doraisami Karambian (1).
Since there does not appear to us to be any reason 
wily the text o f Manu should not be given its literal 
meaning; and since no text from any o f  his com­
mentators has been cited to us which would show that 
the words should be given any other meaning; and 
since the literal meaning appears to have been 
accepted by all the leading modern text-writers on 
Hindu law, we think that we ought to apply it in 
preference to an interpretation for which no authority 
has been cited. We, therefore, hold that the defend­
ant is not entitled to any share in the property o f  
Durjausal Singh.

There is only one other question at issue bet­
ween the plaintiff and the defendant in this appeal.

[The rest o f the judgement is not material for 
the purpose of this report.] The appeal should be 
dismissed with costs.

S u l  AIM AN, A . C. J. :— I have read the judgement 
of my learned brother, who has referred to the various 
authorities. I  concur in his view, and would only 
like to add a few  words on the scheme laid down in 
the Mitakshara determining the order o f succession.

In part I I ,  chapter II , section I , placitmn 1, it 
is stated that the order of succession among all, on 
failure o f them, is next declared. The passage o f 
Y  a j navalka gives the order : ‘ ‘Brothers likewise and 
their sons. . . . On failure o f  the first among these, 
the next in order is indeed heir to the e s t a t e I t

(1) (1907) I. li. E., 30 Had., 348.
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19-8 is thus ckar that brothers' sons come in only on
PiTEa failure of brothers. This is made fully clear in

section 4, placita 7 and 8, which proYide that “ on 
basdeo feijiire o f brothers also, their sons share the heri- 

tage . . . ”  ‘ ‘ In the case of competition between
brothers and nephews, the nephews have no title to 
the succession: for their right of inheritance is
declared to be on failure o f brothers."'

■ In the case of Budd^ia Singh v. Laltu Singh (1) 
their Lordships of the Privy Councih affirming the 
view o f this Court, held that brothers’ grandsons are 
included in the expression ‘ ‘brothers’ sons” , and that 
they also are heirs. In that case the point did not 
arise and it was not decided what the rights inter se 
are betAveen brothers’ sons and brothers’ grandsons.

Section 4, placitum 5 quotes the general rule laid 
down by Mann : ‘ T o  the nearest sapinda, the inheri­
tance next belongs.’ " It would follow on principle 
that brothers’ sons would exclude brothers’ grandsons. 
Placitum 9, which gives brothers’ sons a title through 
their deceased father, applies to the case where death 
occurs before a partition o f the estate, and is not 
applicable to this case.

The learned • advocate for the appellants contends 
that just as there is representation among sons and 
grandsons, in the ^ame way there ought to be a repre­
sentation among the brothers’ sons and brothers’ grand­
sons. His contention is that brothers’ sons and bro­
thers’ grandsons fall within a single category designa­
ted by the expression ‘ 'brothers’ sons,”  and that there 
should therefore be no preference inter se between mem­
bers o f the same class. He therefore argues that the 
general rule laid down by Manu should not be applied 
to-brothers’ grandsons.

n) ^1915) I. L. E ., 37 All., 604.
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As regards remoter relations, the learned advo- 192& 
cate lias to concede that remoteness involves an exclu- 
sion. In section 5 the heirs vilio are siicceysively 
entitled are defined. Baedeo

. 1 1 1 t' (> S in g h .I f  we were to accept the contention on beliaii 01 
the appellants, we would have the anomaly of having 
representation among sons and grandsons, then ex­
clusion o f brothers’ sons by brothers, then again re­
presentation among brothers’ sons and brothers* 
grandsons, and lastly exclusion of remoter heirs by 
nearer heirs.

Having regard to the order o f  succession laid 
down in the Mitakshara, it seems only logical not to 
extend the principle o f representation beyond the sons 
and grandsons. In the absence of any express pro­
vision to the contrary, the rule laid down by Manu 
should apply to brothers’ sons, just as- it admittedly 
applies to more distant collaterals.

B y th e  C o u rt . :— The appeal is dismissed with 
eosts.

Appeal dismissed.
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FU LL BENCH.

B fifore M r. J u stice  S u laim an , A ctin g  C h ie f J u s t ic e , M r.

J v s t ic c  B o y s , M r. J u s tice  B a n erji, M r. J u stice  K en d a ll and  
M r. J u s tice  W eir .

EMPEEOE PHUCHAI and a n o th er,'* '

C rim inal P ro ced u re  C od e, s ec tio n  109 (a) and (h)— A p p lica tion  
o f  th e  s e c t io n ,  m ore  particidarhj su h -sec tion  {a). ~

Section 109 ia) of the Code of Criminal Procedure is 
applicable to a person who, being or‘ coming within the local 
Jimits of the jurisdiction of a certain magistrate, takes 
precautions to conceal his presence with a viê v to conimitting- 
an offence. It is not limited to the more restricted case of 
a person who, with a similar object, takes precautions to 
conceal the fact of Ms presence within the local limits of 
the jurisdiction of a certain magistrate.

*Criminal Eevision No. 776 of 1927.


