
1921 to appG al to His Majesty in Oouncil. This case is diatia-*
KA.jiAr, N ath  g u ish a b le  f r o m  th e  ease o f  Bhagwccn Singh v. The Allaha-

had Bank, Ltd, (1). Thera the decree was modified to
the prejudice of the applicant and oa that ground it  was held
that he was entitled to appeal to His Majesty in Council. In
this view the present application must fail. W e accordingly
reject) it with costs. . _

A pplication  rejected.
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Bdfore Mr. Jztstioa Walsh and Mr. Justice Stuart.
THE M UNICIPAL BOARD OF AGRA (Dbcbndant) v . ASHARPI L A L,

i S , .  1 f i  ( P r .A I H T I B 'F )  A N D  B U R A J  B H A N  and O T H B B B  ( D o t E N D A N T S ) . ®

M w iioipal B oa rd —A otion against B oard  on acaount o f  misdBScriptioTi, o f  
•plaintiff in th s r o l lo f  eandidatss, w M reby M Ust his right to off&r 
s&lf fo r  dection,—L ia bility  o f  Board— P rincipal and agen t— D iscovery o f 
dom m &nh-^Giml P rocedure Gods (1908), order X I , ru le  12.
I f  any duly cinalifiea oitizea, or person enfcitlod to be upon tlia elaotoEal 

roll of any constituency ig om itted from  suoh roll so as to be deprived of hia 
riglit to vote and so as to  give fche returning offioer an adequate ground for 
refusing t im  tb e  right to vote on election  day w lion the m atter has to bo 
deoidad sum m arily, and th at refusal or om ission from  th e roll, as the case 
m ay be, tucns out on investigation to ha w rongfu l, ha has suffarad a lagal 
wrong ; he  has been deprived of a right reoogniiied by law , and h e  has against 
the person so depriving him  a remedy by w hat has always been called an 
aotibri on  the case ’ * for nom inal damages for ’ th e  righ t that ho has lost, 
w hich m ay, at th e  discretion of the court, ho punitive or exem plary, i f  th e  
conduct is the result o f som e m alicious and w icked in tention  ; and also fo r  
any pecuniary expenses to  w h ich  he may have been reasonably put as a result 
oi the w rong dona, for exam ple, efEortg to  replace his nam.Q on th e  roll.

Where such an action  ia brought against a M unicipal B oard, the com* 
piain,t being th at the list o f candidates had been bo tam pered w ith as to  
deprive the p la intiff of h is tiglit to offer h im salf as a candidate, the quostion. 
of the corporate liability of the Board and the individual liability of its ofiBcars 
Qr eervauts m ust be determ ined according to the general law of principal and

In a caSQ where the plaintiff is of necessity dependent for proof of Ms 
allegations upon documents in the possession of the defendant, of tha praoisQ 
nature of which ha canno’t be aware, the plaintiff’ s proper course is to apply 
to the court for an order under, order XI, rule 12, of the Ooda oE Civil Erooe-* 
dura. ■ ' '

The facts o f this ease are fully stated in the judgm ent o f  
W a l s h , J .

* First Appeal No. 47 of 1921, from an ordor of Joti gatup, Additloi5,a). 
Subordinate Judge of Agra, dated the 17th of December, 1920.

(X) (3,920) J9 4 . Xi. J., 3.



Pandit Vma> Shankar Bajpai, for the appellant. 1921
Mr. Nihal Ghand, Mr. Abu A li  and Munslii N arain Prasad  ^

for the res|)ondents.
W alsh , J. : —Thia is an appeal from an order of remand which Agra

was clearly rightly made, although, we think, made on wrong AshWiLab- 
grounds. The matter raises a question o f such importance, 
possibly to the plainfcifF himself but certainly to the general 
public that it is desirable to make the law clear. It has not 
yet been tried and we refrain from expressing any opinion about 
the merits. W e would merely say this by way o f preface that, 
in oar opinion, the law ia India upon the questions raised is the 
same as the law in England, and the Common Law o f England 
provides that i f  any duly qualified citizen, or burgher, or person 
entitled to be upon the electoral roll o f any constituency ia 
omitted from such roll so as to be deprived o f  his right to vote, 
and so as to give the returning officer an adequate ground for 
refusing him the right to  vote on election day when the matter 
has to be decided sammarily> and that refusal or omission from 
the roil, as the oase may be, turns out on investigation to be 
wrongful, he has suffered a legal w rong; he has been deprived 
of a right recognized by law and he has againsb the person so 
depriving him a remedy by what has always been called an 
action on the case ** for nominal damages for the right that he 
has lost, which may at the discretion of the court be punitive or 
exemplary i f  the conduct is the result o f some malicious and 
wicked intention ; and also for any pecuniary expenses to which 
h© may have been reasonably put as a result o f  the wrong done, 
for example, efforts to replace his name on the roll. It  has been 
suggested by the Municipal Board before us that the plairitif 
either did not seriously assert, or abandoned, this preciise form 
of claim when he came to court. I t  is certainly contained in’ hia' 
plaint. It  does appear to be absent from the judgments of 
the tw o courts as a substantive matter in dispute, and it is 
not the ground on which the lower appellate court has remanded 
the suit. But we are not satisfied that theplaintiff ever intended 
to abandon it, and it is clearly a matter which ought to be 
disposed of either by a correct judicial decision or by the consent 
qf the parties, A ll that we know g.bot5t the plaintiff’s
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1921 in fche matter is that he asked for something very much more,— 
one relief which he had already got, and another, namely, a 
declaration that the constitution of the Municipal Board was 
altogether invalid, which he was never likely to get,—and that 
he announced his intention o f  conferring such damages as he 
could recover upon some charitable institution.

In order that bur view may be properly appreciated the 
allegation of the plaintiff should be stated. The suit is brought 
against the Municipal Board of Agra. The plaintiff, who is a 
pleader, is a previous member of the Board, on which he says 
he sat from 1914 to 1916. Two lists aro prepared by the officials 
of the Board under statutory authority, namely, an electoral 
roll and a candidates ’ list, An election was approaching in the 
year 1919, and the plaintiff had been a severe critic of the 
Municipal administration up to that time. He alleges, and on 
this matter he is the best judge, that his criticism was such as 
to create hostility to himself personally among the members of 
the Board. He is a houseowner and an occupier at Agra and it 
is not denied that he is entitled to be on both the roll and the 
candidates’ l is t ; indeed he was on both, and the revising autho­
rity, consisting o f  three members o f the Board, passed the roll 
and-the list on the 31st day of Jamiary, 1919. Either as the 
result -of what these persons did officially in the course of their 
business, or wrongly with intention in the course of their business, 
or as ■ a result of the revengeful and malicious interference of 
some individual, either a member of the Board or an employ6 
in the office of the Board, after the statutory sitting of the revi* 
sing authority the plaintiff’s name on the list was so put and his 
description so fabricated as to represent him to be somebody 
other than the person he was known to be. For example, on the 
candidates’ list (and if his description o f himself is correcb, it is 
as a candidate that he was most objectionable to the Board) he 
is'described by his right name but w îth his wrong father, his 
-ivrong caste, and his wrong occupation, all three o f which put 
against hia name were those of the owner of the house and not of 
himself. This being so, the Nomination Officers who acted some­
time between the 31st day o f January and the 8th day o f March had 
to reject his nomination, because the person who presented himself
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at the nomination was not the son of tBe father in the candidates’ 
list. Thereupon the plaintiff brought this suit asking for the 
correction of the list as a specific relief, claiming damages for 
the wrong done to him, and at some later stage o f the suit 
adding the somewhat childish claim that because the electoral 
list or the candidates’ list had been tampered with, the whole 
constitution of the Board was invalid. Before the case came on 
for trial the District Magistrate had corrected the list. This 
indeed happened before the election took place and it is said that 
the plaintiff was an unsuccessful candidate. That is in no way 
a defence to the suit. W e know noiihing about the merits o f 
municipal controversies at Agra, but it might happen that a 
candidate whose nomination had been rejected and whose quali­
fications had obviously become a matter of public discussion 
would be seriously hampsred in his efforts to obtain votes, and, 
even although he succeeded in correcting the mistake and 
securing his proper nomination before the election, it might be 
sufficient in certain cases to explain his defeat. But apart from 
that, ill the leading case on tho subject^ namely Ashby aud 
WhitQf which was decided in the reign of Queen Anne in England, 
the plaintiff in that case, who had been deprived of his right to 
vote, intended to vote for the sucocssful candidate ; none til’s less 
he had been deprived o f a lawful right for which he was held 
entitled to recover damages. Unfortunately the defendants 
have done, up to this moment, little  or nothing to clear the 
ground and to enable the courts to see -whether or not the 
plaintiffs grievance is welUfoanded. What the defence may 
ultim ately be nobody knows, because the door has been closed 
upon the plaintiff before that stage was reached. I t  is impos­
sible to discover it from the pleadings, and one is bound to 
observe that one’s suspicions are invariabljf aroused against 
defendants who shelter themselves behind pleas which disclose 
nothing on the facts or merits of the case. The defendants who 
have been sued and presumably rightly saed, because the plaint­
iff cannot know— no member of the public can know—what 
goes on behind the doors of the municipal body, are the Muuici- 
pal Board itself and icdividual members, including the Executive 
officer. I f  liability is eyentually established for damages, that

Th e
M u N I C I B A J j
B oard  05’ 

A gba 
“U-

A.SHABPI L a Ij  

WalshyJ'̂

2921
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1921 liability, in order to be placed upon the right shoulders, must be 
decided according to the ordinary general principles of principal 
and agent. No individual member of the Board can be made 
liable in his own pocket, separately and independently of the 
Board, for an act in which he had nô  part or lot himself and 
which he did not in any way authorize. On the other hand, any 
individual member of the Board who either expressly or indirect­
ly encouraged, [incited, directed, or approved of, in other words, 
aided and abetted the attempt which was undoubtedly made by 
somebody to deprive the plaintift of his right to be on the candi­
dates’ list would be liable in his own pocket, independently 
altogether of the question whether or not the Municipal Board 
would be liable as well. I'he Municipal Board as principal 
would only be liable for the act, i.e., the public funds o f  which 
the municipality are custodians and out of which they will have 
to pay any damages for any corporate act committed by them 
would only be liable for an act done by themselves informally, 
or formally by way of resolution, or by a committee of authority 
like the reviaing^authority appointed by them, or by one of their 
servants doing what he did, although wrongfully, at a time 
and in a manner when and in wbioh he is employed to  do it by 
the mraicipality, if  be did it improperly, i.e., i f  the act were 
done by a clerk whose duty it was to fill in the plaintiffs 
name correctly and he filled it incorrectly in the ordinary 
course o f business, the municipality would be responsible for 
that.

I t  is perhaps desirable to say quite clearly/ although it 
appears from what we have said already, that the ground on 
which the case was remanded, namely, the reconsideration o f 
the issue as to whether the Board should be declared to be 
altogether invalid and improperly constituted because one of 
the names on its election list is wrongly entered, is one which 
no court ought to have entertained at all and which the lower 
court should disregard and strike out of the issues altogether. 
In its place an issue must be put which we ourselves frame :—  
"  What damages, if any, ought the plaintiff to recover, and from 
whom, in respect o f  the wrongful omission to record hie aam© 
correctly on the candidates’ list."
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This leads us to some farther observabiona and furbher 
directions which, we think, under the special circumstances of 
this case and of its public imporfcanee, we ought to make. In a

1921

Thk 
MnN3CipA.r;

case o f  this kind, as one of us had occasion to remark the other °Agea°^ 
day, in cases of an agent suing a principal who has all the AsHiSiLto 
figures in his possession, or a partner suing a firm which has all ^   ̂ ^
the accounts and books in its possession, a plaintiff is absolutely *
at the mercy of the dafeudaafc who knows the facts unless lie 
takes the steps which the law has provided, and unless fche court 
aids him in taking those steps, to discover the relevant docu­
ments which are in the possession of the defendant. So far as 
we know there is really no power, except in a suit, unless it be 
the power under the Criminal Procedure Code by means o f  a 
search warrant, by which. any member o f the public can get at 
documents relevant to the injury which he has suffered, i f  the 
public body which has the custody o f  these documents chooses to 
sit on them, The plaintiff in this ease quite clearly, whatever 
else may be said about hiis motives, realizing the difficulty, stated 
ia his plaint that he did not know who was the author o f  his 
grievance but that it was impossible to^resist the conclusion that 
his name was intentionally removed from the list. « H e has a 
right, and any court trying such a suit jias the duty, to insist 
that all documents in existence or which had been in existence 
which throw light on that question must be produced. The 
plaintiff made an effort to obtain discovery by the rather feeble 
machinery o f a notice bo produce, the only effect) of which is, i f  the 
other side refuses to produce, to entitle you to prove your own 
copy, and as you have never seen the original i t  is not a very 
valuable right. That distinction is often lost sight of. A  notice 
to produce is not a subpceaa nor is it any part of the machinery 
for discovery.' It  merely gives you the right, i f  it is ignored, 
to prove any copy in your possession. Discovery is the machi- 
nery by which you discover what documents are in existence 
which are notin  your posaessioD, The defendants, not unnatu­
rally, rhet the plaintiff half way, saying, no doubt correctly, that
there w e r e  too many papers to file at that stage and that soma
might be lost, but they undertook to produce them at the proper 
time. It  does not surprise us that the proper time uevef atose»
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1921 I t  seldom does when vague promises of that kind are made. 
But under order X I, rule 12, any party, like the plaintiff in this 
case, may without filing an affidavit apply to the court for an 
order directing the other party to make discovery oa oath of 
the documents which are or have been in his possession or power, 
relating to any matter in question therein. W e think that in a 
case o f this kind the plaintiff ought to have discovery, and it is 
not too late, and we direct the lower court: before hearing this 
suit again on the merits to make an order under that rule if the 
plaintiff makes a proper application, and not to reject it on the 
ground that it has been made too late. It  is necessary in the 
case of a public body to explain how the rule should be worked. 
In the first place the contention already made by the Board’s 
counsel that there are top many papers is based upon a mis­
understanding. It is not necessary to produce all the papers in 
the possession of the municipality, relating to the electoral 
roll and the candidates’ list, o f any kind whatever. A ll that ia 
required is to produce for inspection the documents relating to 
the entry of the plaintiff's name on. the candidates’ list and the 
electoral roll and every document, through whatever stage 
it has passed, relating to the plaintiff’s name, whether there 
has been any alteration, addition, or subtraction from the original 
entry in such rolla of the plaintiff’s name, and any correspond­
ence between the members of the Board and the Executive 
Ofificer or Secretary or other official or clerk of the Board rela­
ting to the plaintiff’s name and the corrections or alterations 
made on the list relating to the plaintiff. It is not necessary to 
flood the court. It would be a breach of duty i f  the Executive, 
Officer or the Secretary attempted bo flood the court with a 
number of irrelevant documents. I f  anything has been destroyed 
or weeded out it  must be included by description in the affidavit 
in the class of documents which have been in the possession o f 
the municipality. There must be no attempt to burke that 
clause, which has been pub in the rule for good reason. I f  a 
document has been in their possession, and is not now, its 
disappearance must be explained by an officer o f the Board 
wbo knows what has become of it and why and when it was 
destroyed or removed. Lastly, following the ordinary practice
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in England with reference to a Municipal Corporation or limited 
company, the affidavit must be made on behalf of thii Municipal 
Board by the Chairmaa or the Executive OfB.cer, who making 
their affidavits jointly as suoh officers must) swear that they 
have made all necessary inquiries o f all employes in the Board 
with reference to the. documents which they swear to in their 
affidavit, and i f  there is any document to which they make any 
objection, legally or otherwise, to produce, albhough it is rele­
vant to this question, they must take their objection in the 
affidavit and the court must decide ib before hearing the case.

The appeal must be dismissed with costs.
St u a r t , J .— I  concur in the order proposed.

Appeal dismissed.

B&fore M r. Justice PiggoU a>ndMr. J u s tw  Walsh- 
BHIB K U M A R  AND OTHEBS (AppMOANTa) tf. SH E O  G-HULAM m t}  o t h e r s

(OPPOSraJSl PAKTIES)-.®

GivU Procedure Gole (1908), orA erX L Jll, l~Appealctbh ord&r—Ajjpeal
as ta costs only, w h m  the m ib&tmtim order is in favot-tr o f the ap^eU m t.
If an order ig itself appealablQ, an appeal will lie from that part of the 

osdar wMoli relates to costs, although the euhstautive order may bo ia faYour 
or the appellant. Balhissm Dassv. Luchtmaput Singh  (1), Moshingan v. 
M osariS ajja i (2) and YasudQva Bamchandra v. BTicsvaTi/'iuraj (3) followed.

T h e  facts o f this case sufficiently appear from  the judgm ent 
of the Gourfe,

Munshi Narain Pmsad Aslithanti^liov t,he appellants.
Dr. i f .  L. Agarwala, for the respondents.
PiaaoTT and W alsh , JJ. This first appeal from  order 

comes before us under the following circumstances. On objeo- 
tion taken by the judgmenb-debtors a certain sale was sot aside. 
The court, however, for reasons given, saw fit to order that the 
judgment-debtora should not merely bear their own costs o f  that 
objection but should also pay the costs o f  the other side. The 
judgment-debfcora have submitted to the order in so far as it 
directed them to bear their own costs of the proceeding. They 
have no quarrel with the order directing the sale to be set aside, 
which was indeed passed at their instance. T  against

* First Appeal Ho. 91 of 1921, from an oi’dot' of Ladli Prasad, Buhordinate 
Judge of Shahjahanpur, dated the 11th of April, 192X.

(1) (1881) I. L. E „ 8 Calc., 01. (2) (1S85) I. L . R ., 12 Oalo , '..Tl,
(3) (1891) I. L . R., 10 Bom., 241,
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