
1928 W e are o f opinion that tlie view taken by the 
.AiiHFAT Disfci’ict eJiidge is correct and this applicati(3ii

x)0BOA is disoiissed with costs to be paid by the applicant, 
personally.
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Before Mr. Justice M/itkerji and Mr. Justice Banerji.

N A E S r^ T G H  P E A S A D  SliSFGH an d  o th er s  (D e f e n d a n t s ')
V. PAETAP SINGH and o t h e r s  ( P l a i n t i f f s ) .*

CiKil Procedure Code, order X X X fF , nde 8—Mortgage by
c.ondilional sale—Execution of decree—Power of court
to extend time for payment.

The proviso to rule 8 of order X X X IV  of the Code of 
Civil Procedure applies to tlie whole of the rule and not merely 
to sub-rule (4). A court, therefore, has power to extend the 
time for payment in a suit for redemption of a mortgage hy 
conditional sale, just as in the case of any other kind of mort
gage.

The facts o f  this case sufficiently appear from  the 
judgement of the Court.

Miinshi Kamala Kant Ve-nm, for the applicants.
Miinshi Gadndhar Prasad, for the opposite parties.
Mukei-ui and B anerji, J J .  :— This is an applica

tion inyiting: iis to revise an order of the 21st of May, 
1927, hy which the learned Munsif of Benares purported 
to extend the time, originally limited by a decree for 
redemption, to pay up.

The suit out of which this application has arisen 
was one for the redemption of the mortgage, the 
nature of which we have not been told. The decree, 
however, that was passed indicates that the mortgage 
w’as one by conditional sale, for we find that the decree 
directed that in case of non-payment of the mortgage 
money the plaintiffs’ right of redemption would be

*CivO Eevisfon No. 150 of 1927.
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fjarred. We have assumed, therefore, tliat the mort
gag'e was one coiiditioiiai sale and that the decree KARsiNoa 
ill those terms was rightly passed. The last date on 
which the payment could be mad.e was the 30th of 
April, 1927. On the 29th of April, 1927, the plain- Rinqh.
tiffs came into court with an application for exten
sion of time. The learned Miinsif has extended the 
time by 15 days by the order complained of. In  this 
Court it has been contended that this order was passed 
without jurisdiction, inasmuch as order X X X IV , rufe 
8, of the Code of Civil Procedure did not authorize 
the Munsif to extend time in a case of a decree for 
redemjDtion of a mortgage by conditional Sale.

The contention of the learned counsel for the 
applicants is that the proviso to rule 8 is a part of 
sub-rule (4) alone and does not govern the entire rule 
S.

We are of opinion that this contention is not 
■sound. Our opinion is that the proviso governs noL 
only sub-rule (4) but also sub-rule (2). A  date for 
payment has to be fixed in a suit for redemption, in 
the case of mortgages of all classes. There is, there
fore, no reason why the provision for postponement 
of the date of payment should be read as confined to 
the case of some classes of mortgages, to the exclusion 
■of others. Sub-rule (2) deals with the. case of the 
redemption of a mortgage by conditional sale. I t  is 
in those cases that an extension of time is at all 
material. In  the case of a decree for redemption of 
a simple mortgage or a usufructuary mortgage, the 
preliminary decree directs that in case of non-payment 
of the mortgage money the property shall be sold.
The procedure for sale must necessarily be the pro- 
■cedure laid down in order X X I  of the Code of C ivil 
Procedure. In  the process of the sale, the plaintiff 
mortgagor takes up the position of a judgement-debtor



and .he would be entitled to pay the mortgage inoiiey
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is:4r.si5GH till ilie property is soid, and perhaps after tlie sale
■ sSS with in 30 days limited for paYiiient. There would be
PAST41? sense in refusing to accept his money and yet selling 
SisGir, tiie |)ro|.)erty, altlioiigii the sale may not fetch the full 

yaliie offered by the plaintiff mortgagor.
We are fortified in our opinion by the fact that 

a proTivSo similar to the proviso to be found in rule 8 
IS to he found in tlie case of a preliminary decree to 
be passed in the ease of a foreclosure suit, in rule 3 of 
order X X X IV . On the other hand a similar proviso 
for extending time is not to be found in the case of a 
preliminary decree in a suit for sale, which is provided 
for in rule 4 of order X X X IV . In  this Court it was 
held under the Transfer of Property Act, before it 
was amended by Act V  of 1908. that the right of pay
ment of a foreclosure decree remained existent till a 

decree was passed. We need not consider 
whether that rule of law still holds good under the 
Code of Civil Procedure, but we ta,ke it that the legis
lature was aware of such a view being held by this; 
High Court.

Holding the view we do hold of rule 8 of order 
X X X IV , we are of opinion that the Munsif was autho
rized to extend the time.

Mr. Verma invited us to consider whether the 
discretion was properly used by the lower court in 
extending the time. In  revision we are not prepared 
to interfere with the exercise of a discretion which was 
undoubtedly vested in the court below.

The application is dismissed with cost«.


