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1931 mortgagee appeared ia court and defiaifcelj refused fco accept 
the money. It seems to us that the mortgagor had. done all 
that he was require! to do under section 84 o f the Act. In 
the Madras High Court in Velayuda Naicker v. H yder Husaan 
Khan Sahib (1), this view was accepted. In Krishnasam i 
Ghettiar v. Thippa Ram asam i G keltiar  (2), it was held that on 
the withdrawal by the mortgagor on the mortgagee’s refusal to 
accept the amount deposited in court, interest does not cease 
to run. Both these cases wero onsidered  in the later case in 
Thevaraya Reddy v. Venhatachalmn Panditha^i (3), the facts 
of which, however, are distinguishable from those of the present 
case. In the course of their judgmeiits one learned Judge was 
of opinion that the case in I. L. R., 35 Madras, had been 
properly deaided. On the other hand; Mr. Justice P h illip s  
thought that the earlier ruling ia I. L. R., 33 Madras, was correct. 
For the reasons given by Mr, Justice P h illip s  on page 808 we 
think that the decision of the learned District Judge in this case 
was wrong. We, therefore, docreo the appeal with costs and 
modify the decree of the court below by directing that the 
amount payable by the mortgagor is only Rs. 787, and the usual
decree giving six months for payment will be prepared.

Appeal allowed.

1921 
Novemher,18.

B^fom  S ir GHm wood M w s ,  K n ight, Gliief Justice, and Justiad S ir  P rm iada
Charan B a n erji .

K A M A L  NATH a h d  o t h e k s  (DES'ENDAKi’S r y .  B IT H A L  D AS a t o

OTHBKS iP riA lN T ll?F 8 )* .

Gwil Froc&dure Gois[lQQQ), secHon I I Q -A p ^ m lto  E ls  M aj3s‘ij in  G om oil 
A^irnis ths docision,’ ' m&aning o f— Decree o f lowor court modified 

only in fa vou r o f  the icould-la appdllmit, but i?i other respecis affirttiad- 
JB[dld fcliat an appeal to H is M a jestj in Council would not lie tigaitisfc a 

d«erea wM oh, in so far as it  modified tliQ deoreo o f fcKe court below, waa 
in favour of the would-bs aiipollant, but, in so far as it was against the would- 
be appellant, agreed v/ibli the dectoa of tjae court bolow . B h a jw a n  S in jh  v. 
The Allahabad B ank, L td ., (4) disM'nguialied.

T h i s  was an appli ;ation for leave to appeal to His Majesty in 
Council. The facts of the case, so far as they are necessary for 
the purposes of this report, appear from the order of the Court.

« Application No. 31 of 1921, for leave to  appflal to  H is Majesijy in  
Oouncil,

(1) (1909) I. L . R . ;  33 Mad , 100. 
!2) (1910) L  L. R  , 35 Mad., 44.

(3) (1916) I. L. B,4 40Mad., 804.
(4) (1920) 19 A. L . J „  3.
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Babu Lalit Mohan B anerji, for the respondents. Kamae, N ath

M eARS, 0 . J., aud Banerji, J .-— This is aa application for B w h a l D as. 

leave to appeal to H is Majesty in. Council. The plaintiff iu the 
suit claimed a large sum, exceeding Rs. 10,000, on the basis o f  
a mortgage. This mortgage was denied by the defendant, the 
present applicant. The court of first instance decided against 
him and decreed the claim  in full. H e appealed to this Court 
and this Court affirmed the deoision of the court below upon the 
question o f the fact and the validity of the mortgage. This 
Court, however, reduced the rate o f interest awarded against 
the appellant by the court of first instance. The result was that 
this Court modified the decree of the court of first instance to 
the extent o f  about Rs. 300. But that* modification, so far 
from being prejudicial to the interest of the present applicant, 
was in his favour. On the ground o f  this modification he seeks 
to appeal to His Majesty in Council on the question o f the 
genuineness o f  the mortgage and it is contended on his behalf 
that as this Court did not affirna the decree o f the court below, 
he is entitled, as o f right under section 110 o f  the Code of Civil 
Procedure, to appeal to His Majesty. W e do not think that this 
contention is valid. So far as the question o f the mortgage is 
concerned, the decision of the lower court was affirmed by this 
Court and there were ooncurrent findings of fact, against which 
there could be no appeal to His Majesty in Coujacil. The modi
fication o f  the decree was a modification in favour o f  the appli
cant, and as to this he certainly does not seek to appeal nor 
oonld he appeal. Therefore his application for leave to appeal 
relates in fact to the portion o f  the decree which was prejudicial 
to him but which was a decree affirming the decision o f  the court 
below and not modifying it, W e have to look to the substance 
and see what,is the subject-matter o f  the appeal to His Majesty 
in Council. In the present case the subject-matter of appeal to 
His Majesty in Couacil is, as pointed out above, that portion of 
the decree in respect of which the decree of this Court was 
a decree in affirmance o f the decree o f the court below and 
not in modification o f  that decree. Therefore in our opinion 
this is not a case in which the applicant is  entitled as o f right

le
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1921 to appG al to His Majesty in Oouncil. This case is diatia-*
KA.jiAr, N ath  g u ish a b le  f r o m  th e  ease o f  Bhagwccn Singh v. The Allaha-

had Bank, Ltd, (1). Thera the decree was modified to
the prejudice of the applicant and oa that ground it  was held
that he was entitled to appeal to His Majesty in Council. In
this view the present application must fail. W e accordingly
reject) it with costs. . _

A pplication  rejected.
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Bdfore Mr. Jztstioa Walsh and Mr. Justice Stuart.
THE M UNICIPAL BOARD OF AGRA (Dbcbndant) v . ASHARPI L A L,

i S , .  1 f i  ( P r .A I H T I B 'F )  A N D  B U R A J  B H A N  and O T H B B B  ( D o t E N D A N T S ) . ®

M w iioipal B oa rd —A otion against B oard  on acaount o f  misdBScriptioTi, o f  
•plaintiff in th s r o l lo f  eandidatss, w M reby M Ust his right to off&r 
s&lf fo r  dection,—L ia bility  o f  Board— P rincipal and agen t— D iscovery o f 
dom m &nh-^Giml P rocedure Gods (1908), order X I , ru le  12.
I f  any duly cinalifiea oitizea, or person enfcitlod to be upon tlia elaotoEal 

roll of any constituency ig om itted from  suoh roll so as to be deprived of hia 
riglit to vote and so as to  give fche returning offioer an adequate ground for 
refusing t im  tb e  right to vote on election  day w lion the m atter has to bo 
deoidad sum m arily, and th at refusal or om ission from  th e roll, as the case 
m ay be, tucns out on investigation to ha w rongfu l, ha has suffarad a lagal 
wrong ; he  has been deprived of a right reoogniiied by law , and h e  has against 
the person so depriving him  a remedy by w hat has always been called an 
aotibri on  the case ’ * for nom inal damages for ’ th e  righ t that ho has lost, 
w hich m ay, at th e  discretion of the court, ho punitive or exem plary, i f  th e  
conduct is the result o f som e m alicious and w icked in tention  ; and also fo r  
any pecuniary expenses to  w h ich  he may have been reasonably put as a result 
oi the w rong dona, for exam ple, efEortg to  replace his nam.Q on th e  roll.

Where such an action  ia brought against a M unicipal B oard, the com* 
piain,t being th at the list o f candidates had been bo tam pered w ith as to  
deprive the p la intiff of h is tiglit to offer h im salf as a candidate, the quostion. 
of the corporate liability of the Board and the individual liability of its ofiBcars 
Qr eervauts m ust be determ ined according to the general law of principal and

In a caSQ where the plaintiff is of necessity dependent for proof of Ms 
allegations upon documents in the possession of the defendant, of tha praoisQ 
nature of which ha canno’t be aware, the plaintiff’ s proper course is to apply 
to the court for an order under, order XI, rule 12, of the Ooda oE Civil Erooe-* 
dura. ■ ' '

The facts o f this ease are fully stated in the judgm ent o f  
W a l s h , J .

* First Appeal No. 47 of 1921, from an ordor of Joti gatup, Additloi5,a). 
Subordinate Judge of Agra, dated the 17th of December, 1920.

(X) (3,920) J9 4 . Xi. J., 3.


