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A c t N o . I V  o f  1882 { T ra n s f e r  o f P ro p a j'ty  A c t ) ,  se c tio n s  S3 a n d  8 i — F u l l  depo-

s it  m ad&  by m o rtg a go r l u t  r e f  used by m o rtg age s  a n d  su b se q u e n tly  w ith -

d r a m ih y  m o rtg ago r'— In t s r e s t ,

W hen once the full amonnfc due on  a m ortgage h a s  been paid into oouri: 
under fclie provisions o f section 83 of the Transfer of Property Act tho rtin- 
ning o f interest stops, and this is not afi0c(;0d by tlie w ithdraw al of the depoa it 
by tliG laiortgag'oi'' after refusal of the m ortgagee to accept it. V e l a y u d a  
N a i c k e r  v. H y d a r  R t i s s a n  K h a n  S a h ib  (1) followed.

T he facts o f this case sufficiently appear from the judgment 
of tihe Court.

Eabu P ia r i Lcil Banerji aad Munshi P an n a  Lai, for the 
appellant.

Dr. S. M. Sulaim an, for the respondents.
R YVES and GoKUL PRASAD, JJ. :--1lhe only point raised in 

this Second Appeal is whether the mortgagee is entitled to 
interest at the stipulated rate up to the date of suit, or whether, 
a deposit having been made in court in accordance with section 
83 of the Traasfer of Property Act, interest ceased from that 
date. The mortgage in suit was executed on th e '21st day o f  
August, 1906, for a sum of Es. 500 and it was agreed that 
compound interest should be paid at. Re. 1-8-0 per cent, per men
sem with yearly rests. On the Slab day o f October, 1909, a sum 
of money was deposited in court by the mortgagor under section 
83 of the Transfer of Property Act, Notice was served on the 
mortgagee and he appeared in court and refused to accept the 
amount deposited. Some six months afterwards the mortgagor 
withdrew the amount which he had deposited in court. This suiij 
was brought on the 12th day o f August, 1918, claiming payment 
for the principal and interest at the stipulated rate up to the 
date of suit. The main defence was that the whole amount 
of the mortgage had been deposited in court under section 83 
o f the Transfer of Property Act and that from that date interest 
ceased to run on the mortgage. The Subordinate Judge found,

* Second Appeal No, 1041 o f  1919, from  a deoroa o f Jagat N arain, D is tr iS ^  
Judge of Aligarh, dated the 8th of M ay, 1919, m odify ing a decree of M uham 
mad Ali Ausafc, Subordinate Judge o f Aligarh, dated the 27th o f PebnTary,
1919.

(1) (1909) L  L . R ., 83 M ad., 100.
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as a matter of fact, that the amount deposited represented the jg2i 
whole amount due oa the mortgage up to that date. He, hoW“ — 
ever, thought that the withdL'awal o f the money subr'.equeatiy Sin gh  

by the mortgagor did not] prevent incerest from ruuniag. He, 
however, held, for reasons which we need not consider, that the 
proper interest which should b3 allowed subsequently to that 
date was 12 annas per cent per mensera. Both the parties 
appealed to the District Jndge and he came to the conclusion 
that the deposit made by the mortgagor represented the ‘ ’whole 
amount then due under the mortgagv^ But he held that inas- 
much as the aioney had been subsequently withdrawn, interest 
did not cease to run and he relied on Krislinasam i Ohettiar r.
Thijypa Uamasami Ghettiar (1) and also The,varaya Reddy v. 
VenhataGhalam Pandithan  (2). He, therefore, allowed the 
appeal o f the plaintiff mortgagee and dismissed the appeal of 
the defendant mortgagor. Hence two appeals have been filed 
in this Court on behalf of the mortgagor.

It seems to be settled law in England that in order bo 
prevent interest running, the tender or deposit must have been 
raadQ so as to ’)e always available to  the mortgagee and, follow 
ing that rule, the Galoutta High Court has held that subsequent 
withdrawal of money from court Vv’ill not prevent the running 
of iutere-st. The rule in England seems fco be based on prin
ciples of equity. In India we have to interpret section 83 o f  
the Transfer o f Property Act. The late Sir Rashbehari Ghose 
in his “ Law uf Mortgage in India” , 4th Edition, Volume 1, 
page 236, seems to be of opinion that the English rule was of 
doubtful application in India. Section 84, so far as is necessary 
for this case, runs as follows When the mortgagor has 
deposited in the court under section 83 the amount remaining 
due on the mortgage, interest on the prlnoipai money shall 
cease from the date o f  the tender or as soon as the mortgagor 
has done all that has to be done fco enable rhe mortgagee to take 
such amount out o f court.” It has "been found in this case that 
the mortgagor deposited in courb on the 31st day of October,
190̂ >, the full amount) then due on the mortgage. It has further 
been found that the mortgagor had the proper notice issued 
to the mortgagee under section 83 of the Act and that the 

(1) (1910) I. L. B., 85 Mad., ii. (2) (1916) I. L. B 40
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1931 mortgagee appeared ia court and defiaifcelj refused fco accept 
the money. It seems to us that the mortgagor had. done all 
that he was require! to do under section 84 o f the Act. In 
the Madras High Court in Velayuda Naicker v. H yder Husaan 
Khan Sahib (1), this view was accepted. In Krishnasam i 
Ghettiar v. Thippa Ram asam i G keltiar  (2), it was held that on 
the withdrawal by the mortgagor on the mortgagee’s refusal to 
accept the amount deposited in court, interest does not cease 
to run. Both these cases wero onsidered  in the later case in 
Thevaraya Reddy v. Venhatachalmn Panditha^i (3), the facts 
of which, however, are distinguishable from those of the present 
case. In the course of their judgmeiits one learned Judge was 
of opinion that the case in I. L. R., 35 Madras, had been 
properly deaided. On the other hand; Mr. Justice P h illip s  
thought that the earlier ruling ia I. L. R., 33 Madras, was correct. 
For the reasons given by Mr, Justice P h illip s  on page 808 we 
think that the decision of the learned District Judge in this case 
was wrong. We, therefore, docreo the appeal with costs and 
modify the decree of the court below by directing that the 
amount payable by the mortgagor is only Rs. 787, and the usual
decree giving six months for payment will be prepared.

Appeal allowed.

1921 
Novemher,18.

B^fom  S ir GHm wood M w s ,  K n ight, Gliief Justice, and Justiad S ir  P rm iada
Charan B a n erji .

K A M A L  NATH a h d  o t h e k s  (DES'ENDAKi’S r y .  B IT H A L  D AS a t o

OTHBKS iP riA lN T ll?F 8 )* .

Gwil Froc&dure Gois[lQQQ), secHon I I Q -A p ^ m lto  E ls  M aj3s‘ij in  G om oil 
A^irnis ths docision,’ ' m&aning o f— Decree o f lowor court modified 

only in fa vou r o f  the icould-la appdllmit, but i?i other respecis affirttiad- 
JB[dld fcliat an appeal to H is M a jestj in Council would not lie tigaitisfc a 

d«erea wM oh, in so far as it  modified tliQ deoreo o f fcKe court below, waa 
in favour of the would-bs aiipollant, but, in so far as it was against the would- 
be appellant, agreed v/ibli the dectoa of tjae court bolow . B h a jw a n  S in jh  v. 
The Allahabad B ank, L td ., (4) disM'nguialied.

T h i s  was an appli ;ation for leave to appeal to His Majesty in 
Council. The facts of the case, so far as they are necessary for 
the purposes of this report, appear from the order of the Court.

« Application No. 31 of 1921, for leave to  appflal to  H is Majesijy in  
Oouncil,

(1) (1909) I. L . R . ;  33 Mad , 100. 
!2) (1910) L  L. R  , 35 Mad., 44.

(3) (1916) I. L. B,4 40Mad., 804.
(4) (1920) 19 A. L . J „  3.


