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P R I V Y  C O U N C I L .

M U H A M M A D  S H E E  K H A N  (A p p e lla n t)  v . E A JA  S E T H  S W A M I "fg ‘2̂ '

D A Y A L  (R b sp o k d en t). Decem ber, 0.

[O n appeal from  the Court o f the Judioial Gom m iasioner of Oudli.] .. .
M oH gaje— B ight to redssin— Dead exclud ing r ig h i— A m m a lou s  mortqa^s —

S ta tu tory  right'~^Transfar o f Prop&rty A d  CIV o f  1882J, sections 60, D8.
Im m ovab le  property was m ortgaged by deed for five years to secure a 

debt. The deed provided that the m ortgagor was to  redeem  at the end of the 
five yoarSj and that if he did not do so the mortgageG was to  have the option  
of taking possession for a period of twelve years. I f  the mortgagee toolc 
possession, it was provided that during the period of twelve years the r^ortga- 
gor was not to be entitled to redeem, hut that at its conolusion he to  do 
80. The m ortgage debt not being repaid at the end o f fv a  years, the m o rt 
gagee took poasessiou : in  the same year the m ortgagor sued to redeem.

H&ld that the m ortgagor had by acctioa  GO of the Transfer of Property 
Act, 1832j a statutory right to redeam, whether or no't the m ortgage was one 
in  w hich by seobion P8 the rights and liabilities of the parties were to be 
determ ined by  their contract.

Judgm ent of the C ourt o f the Judicia l C om m isn on er reversed.

C o n s o l i d a t e d  Appeals (No. 6 o f 1921) by special leave from 
two judgments and decrees (February 9, 1915, and June 19,
1918) of the Court o f the Judicial Commissioner affirming two 
decrees o f the Subordiuate Judge o f Kheri.

The que.3tion for determinatioa iu the appeals wa? whether 
the appellant, the mortgagor under a deed, dated the 9th day of 
Jane, 1908, had a right to redeem having regard to the terms o f 
the d etd, which exelud:d the righc at the time when it was 
sought to be exercised.

The terms of the mortgage and the material facts appeiir 
from the judgment of the Jiidi'nal Committee.

The Subordinate Judge, and on appeal the Court o f the 
Judicial Commissioner, had h,'ld that, having regard to the terras 
of the mortgage deed, the m ortgagor had not a right to redeem  
during the period of twelve years i f  the mortgagee had eleoted 
to go into possession for that period.

dlovember 10th.’-’ Upjohn, K. (7.,and Dibbe for the appel
lant.—The mortgage was a simple mortgage and was not an 
anomalous mortgage to which sccLion 98 of the Transfer of

*  P resen t  Lord.BuoK;MASTEE, Sir John E d g e , M r. Ambeb A l i ,  and Sic.
L a w k b so e  JeVk in s .
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1 9 2 1  Property A ct, 1882, applied. But whether it was so or not, the
Muhammad'  ̂ redeem under section 60 of that Act.
Sheb Khah Any provision to the contrary iu the deed was a clog on the

Eata'seth equity of redemption ; it could not take away the statutory right
DAyAii given by section 60. Reference was mado to Lingmn Krishna

BlmiyfUi v. Maharaja ofVizianagram, (1).
De Gruyther, K  G,, and Parikh  for the re-ipondento-This 

was an aDomalous mortgage to which section 98 ol’ the Transfer of 
Property Act applied. The rights of the parties are governed 
by the express terms of the contract as appearing in the deed ; 
thesu terms clearly excluded the right to redet:m iu the circum
stances in which the suit Avaa brought.

U'pjohn, K. 0., replied.
Decnsm^er —The judgment of their Lordwhips was deli

vered by Sir L awrence Jenkins.
These are coJisoliilated appeals pruferred !>y special leave 

o f His Majesty in Council from two de-u'^erf, dated tlie 9th day of 
February, 1915, and the 19th day of Juiiu, lOlS, uf thu Court of 
the Judicial Commitisioner of Oudh, which aliinned two decrees 
pa«sed by the Subordinate Judge o f Kheri on t h e Y t h d a y o f  
September, 1914, and the J7th day of April, 1916, in Biiita 
No. 234 of 1913 and No. 93 of 1915.

The que.ytion for determination is whether Muhammad Sher 
Khan, the mortgagor and appellant in both appeals has a present 
right on payment of the mortgage money to redeem the mortga
ged property. This has been decided adversely to him in both 
the lower courts.

The moi'tgiAge is ilated the 9th day of June, 1908, and is Exhibit 
A  36 on the record. The sum of Rs. 82,000 ia recited to be duo, 
and the mortgagor declares - “  Therefore I . . . do hereby
mortgage for five years the immovable property there dofjcribed. 
Theu follow the terms.

Clause ! provides for the paym<mt of intereHfe half-yearly at 
the rate of 9| annas per cent, per month, for compound interestj 
in the event of default, and that--

“  This system of paymant of interasli ami of com poun d interasfc by six- 
naontlily inBtalments will continue during tlxe stip’A ated  period as wallas after 
t'hfit tijll rederaption and payment of tho entire amount;. ”

(1) (1911) 15 0.
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Clause i  is in these terms :—  ■
“  Afber five years at the end of Jefcli 1320 Fasli iu tlia fallow season I shaU 

pay at a time aud In a lump aum the entire principal, interest and compound 
interest and redeem tlie mortgaged property. ”

Clause 3 provides : —
“  T hat if interest for four six-m onths be n ot paid in full, or if at the 

stipulated period, i.e. j after five years, I  do not get the m ortgaged property 
redeemed on payu-anfc of the entire amount; o f principal^ interest aud com pound 
interest, than in both  oases the m ortgagee -will have tha option  either to taka 
possession of the m ortgaged property in  lieu of the principal for a period of 
twelve years oom m enciug from  tlie date of entering in to  possession or to let his 
interest and com pound interest run as usual, in  w hich case I shall not raise tha 
ob jection  to the effect that the m ortgagee did not taka possession in order to 
let h is  interest acoumulafce™ the m ortgagee having the option to choose one 
of the tw o alternatives. ”

Clause 4 deals with mutatiors o f names.
Clause 5 is in these terms

The mortgagee will remain in possession for twelve years from the date 
o n  which he takes possession of the mortgaged property and tha mortfragor 
will not have the right of redemption during the period of twelve years. ’*

Clause 6 stipulates for the appropriation o f  produce and 
profits in lieu of interest, auvl that dnriiig tha period of possession 
neither the mortgagee will have any claim to iateresi; nor the 
mortgagor to profits, aod there will be no aecoiintiog as to 
shortage.or surplusage of profits at the time o f  redemption.

Clause 9 provides : —
“  That on the expiry of twelve jraars at the end of Jeth, i.e., on Puran- 

mashi in the fallow season I shall redeem the mortgaged property on payment 
of principal, interest and compoundiaterest, ” and other specified payments.

“  Pending the payment of the entire demands d.uo hereunder the mort- 
gfigee will as usual remain in possession and occupation of the mortgaged 
property in accordance with the above-mentioned conditions. ”

Interest fell iato arrear, and at the stipulated time the ■ 
mortgage money was not paid. Thereupon suit No. 234 of 1913 
was instituted by Raja Sefch Swarni Dayal, the loortgagoe, for 
possession o f the mortgaged property under the terms o f the 
mortgage, He was resisted by the mortgagor, who pleaded that 
he intended to redeem the property.

On the 7th day of September, 19H , the Subordinate Judge 
decided in favour o f the mortgageo, who obtained poase.ssion on 
the 14th day of February, 1915. Au appeal was preferred by the 
mortgagor to the Court of the Judicial Com mission ar o f Oudh,

M uhammad 
S h e e  K han

■V.
B a-ja. Beth

SWAMI

1921
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but it was dismissed on the 19th day ot le b n iir y , 19io,
Court at, til. same time deolaring that the deo.-oe would not 
affect M y r i g h t  of redemption exercised m the manner provided 
by law befove the delivery o f possession. On the 25th day o f 
February, 1015, the inort.gagor applied for leave to  appeal to His 
Majesty in Coanoil, but his application was disroiaaed on the 
26th day of April, W15. On the 18th day of Oune, 1915, the 
mortgagor inrtitntod suit No. 83 ol 1915, tor redemptioti. It was 
dismissed ill the first Court on ihe IVth day o f April. 1916, 
and this was affirmed on the 1 9 *  clay o f June, 1918, by the 
Appeal Court on the ground that the suit was premature. On the 
23rd day o f August, 1918, the mortgagor applied to the Court 
of the Judicial Commissioner f.u- leave to appcJil to His Majesty
in Council, but w ithoiit success.

Finally, tho mortgagor, on aii application here, obtained 
s p e c ia l  le a v e  to a p p f a !  from the appollato deGrcGS in b itti suits
on the 30th day of May, 1919.

Many questions w lio  raiaod in tho Courtf^ bolow wl icii have 
now disappeared, and all that now remains to be determined is 
whether the present claim to redeem is premature. Mortgages 
of immovable property are governed by the provisions contained 
in Chapter IV  ot the transfer of Property A ct.lb 82 . In sectini 
58 four kinds of mortgage are de^icril'cd— a simple mortgat^e, 
a mortgage by conditional sale, a usufructuary mortgage, and 
an English mortgage. Section 98, headed Anomalous Mort
gages, "  contemplates a mortgage that does not fall under any of 
the four descriptions contained in section 58, and is not a com- 
binatioa of a simple and a usufructuary mortgage (.r of a 
mortgage by conditional sale and a usufructuary mortgage. In 
the case of such a mortgage the righta and liabilities of the 
parties are to be determined by their contract as evidonced in the 
mortgage*deed and, so far as such contract does nob extend, by 
local usage.

By section 60 of the Act it is provided that at any tim e a fter the 
principal money has become payable the mortgagor has a right to 
redeem, and a suit to enforce it is called a suit for redemption.

'The contest between the parties to this litigation turns upon 
nhefcher the mortgagor's right to redeem is suspended by the
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provision in the mortgage which purports to entitle the mortgagee 
to remain in possession for twelve years from the date on which 
he- took possession.

In  the argument there has been considerable discussion as to 
the cate gory to which this mortgage belongs, and more especially 
as to whether or not it is an anomalous mortgage. But their 
Lordships do not think it necessary to pursue this inquiry, for, 
in the view they take, the rights and liabilities of the litigants 
must depend on the terms of the instrument as controlled by
the Transfer of Property Act, for, even if it were an anomalous
mortgag.;-, its pruvi.-ions oftend against the statutory right of 
redemption conferred by ‘:iection 60, and the provisions of the 
one section cannot be used to defeat those o f another unless it is 
impossible to etiect rec.niciliation between them. An anomalous 
mortgage enabling a mortgagee after a lapse of time aud in the 
absence of redemption to enter and take the rents iu satisfaction 
o f the interest would be perfectly valid if it did not also hinder 
an existing right to redeem. But it ia this that the present 
mortgage undoubtedly purports to el!ect. It is expressly stated 
to be for five years, and after that period the principal money 
became payable. This, under sectioa 00 o f  the Transfer o f 
Property Act, is the event on which the mortgagor had a right 
on payment of the mortgage-money to redeem.

The section is unqualified in its terras, and contaius no 
saving provision, as other sections do, in favour of contracts to 
the contrary. Their Lordships, therefore, see no sufficient reason 
for withholding from the words of the section their full force 
and effect. In this view the mortgagor’s right to redeem must 
be affirmed, and as both suits are now before the Board there 
will be no difficulty in passing one decree in both so framed as
to give due effect to this right.

Though the appellant has succeeded in these appeals, by hits 
procedure and dilatoriness be must bo hold responsible for this 
protracted litigation, and the consequent wiisted expense; and 
to mark their disapproval of his conduct their Lordships wdll 
not interfere with the order's as to coats made by tlie lower courts, 
nor will they allow him any costs o f  these appeals.

The decrees of the lower Courts i?hould, therefore, be .diachar" 
ged except so far as they order payment o f easts by the mortgago/'.

M u h a m m a d  
She*  Khan ;

V.
R a j j l .  S e t h  

SWAMI 
Dii'An.

1921



1 9 0 THE IN D IA K  LAW  REPORTS, [ v o l . x l iv .

Muhammad 
Bheb Khak 

V .

Raja Beth 
Salami 
Datal.

1921 There should tliea (in their Lordships’ opinion) be one preli- 
iTiinai'j decree for redemption in bobh Hiiibs in accordauce with 
ordt r X X X IV , rule 7, of the Code o f Civil Procedure, 1908, But in 
taking  iho accounts the period during whic.h the morlgagee may 
have been io possession under the dccree in .suil; No. ^34 o f 1913 
should be excluded, for, though Ihe provisions o f the mortgage 
entitling the mortgagee to possession cannot operate to defeat 
section 60 of the Transfer of Property A ct, effect should be given 
to them s o  far as they provide that the mortgagee is to appro
priate ia lieu of iiitwest all the produce Mai and Sewai and profits 
of the mortgaged villages after paymenb of the Government 
reveime, An l so, during tliis period, as in tffect provided by the 
morfcgagCj neither will the mortgagee be accountable for profitw 
nor the mortgagor for interest.

The decree should further provide that if payment is not made 
on the fixed day the mortgaged property should be sold.

Their Lordships will humi)ly adviae His Majosty that the 
case ought to be reinittied to the Courb of thu Judicial Commis
sioner of Oudh with directions to pass a decree in accordance with 
the opioion expressed. There will bo no order as to the costs of 
these appeals.

Appeal allowed and cause remanded. 
Solicitors for the appellant -.—Barrow, Rogers and Nevill. 
Solicitors for the respondent T, L. Wilson <fe Go.

A P P E L L A T E  O I Y I L .

1921 
N ovem ber,n .

B e f o r e  M r ,  M u h a m n m c l  E a f in  a t id  M r .  J u s t ic a  L i n d s a y .
B liU P  K U ilW A B  AND amothkb (Pl a ih t ii» s ) v . B A L B IB  

SAH Al AND OTHIi!E,a (D eMNDAHSS), *
E i n i u  la w — J m n i  B m i l i i  f a m i l y — M o r tg a g a  h y  f a t h 0 r ~ ~ A j t e r - b o r n  s o n 's  r i g h i  

to  q u e s t io n  v a l i d U y ~ ~ 3 u U  bg a  so n  to  set a s i  U  m o r ^ g a j e ^ - R i g h t  o f  s e c o n d  
s o n  b o r n  p m d i n g  s u i t  t o  g ^ m stio n  th e  v a l i d i t y  o f  t h e  m o r t g a g e  a f t e r  d m i h  
o f  j^ la in tif f -—A n t e c e d e n t  d a U '^ L e g a l  n e c e ss ity ^

Thefatlier in a iointHmdu timily comisting of himseJf and one son (a 
minor) esecubed a mortgage of goma of tba joint fiimily property. Shortly 
after the execution of this moctgagflj tha son, uutlar tlio guacdiaiisMp of his 
uncle, filed a suit for a deolaratiorj that this raortgaga was nob binding on 
the joint family property, as it had been made witlioul! legal neoessity.

* First Appeal No. 3il3 of 19l8, from a dooreo of Muhattxmad, AU Ausatj
Subordinate Judge of Aligarh, dated the 26t)b o f July, 1918.


