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1221 mformecl that Lakhpat Rai has not paid up any
—------------ p o r t i o n  o f  h i s  fine and that there is no likelihood whatever of

Piss his ever doing so. Be that as ic may, it seems to us that if the 
fine or any portioa of ib is realized and paid over to Sri Lai as 
compensation, then to that extent Rameshwar Pas will have a 
right to get a refund from the decree-holder.

The result is that the appeal fails and is dismissed with costs.
A ppeal dismissed.

B efore M r. Justice Pir/(jott and M r. Justico Walslt.

192L G-OKUL P R A S A D  H A E  P RASAD  (D e fisn d a h i's ) v . R A M  K U M A B
NovmUr,lQ. (FE.AiN-riFî .)*

Civil Frocadur0 Go3,6 f1908J , ssdions  107, 1 5 1 ; orAar X L I ,  ru le  2 3 -  
Rem and—‘ In h eren t powers o f  court to order r 0nian(l-~ADpoal from  r0mand 
under inheren i povm-s-~Sco]}8 o f order X L l ,  ru le  23.

In  a suit for rendition of accounts of cortain partnorahip tranBactions, tlia 
court appointed a commissioner to osam ino tlio accounts and on  th e basis of 
lais report passed a prelim inary daoree. Tho plaintifE appoalod to the Court 
of the D istrict Judge, who remanded tha caso to tho first court for ro-crial, 
but without definitely stating under what proviaion of the Oodo o f  Civil Proce
dure he did so. On appeal from  this order it was ooutonded that no appeal 
lay, the order of remand having been passed, not under order X L I , rule 23, 
but under tha inherent powers of the court apart from  ordor X L I .

Held that it was not necessary to dooldo w hathor such inherent powers 
of lem and as m ay have been exorcised by H igh  Courts from  tim e to time 
were or ware not poasessad by D istrict Judges ; but, Inasm uoh aa tho policy 
of tha Court had always been to allow as wide a m eaning aB was reasonably 
possible to the provisions of order XLT, rule 23, tho rem and m igh t be taken 
to  have bean m ade under that order.

Observations as to tho inherent powers of remand possossad by H igh  Courta. 
Ghuznavi v, Tha Allahabad B a n k , L d „  (3j imd JSabih B ahhsh  v. Baldeo  
Frasad  ( 2) referred to.

T he  facts o f this case are fully set forth  in the judgmeriti o f  
the Court. ,

Mr. B, E. O’ Gonor, Dr. S. M. Sulaiman, Mr. A , P . Buhe 
and Dr, for the appellants.

Mr. (S'. A, H aidar and Muushi Kum uda Pm aad, for the 
respondent.

PiGGOTT, J. :— This is an appeal against an order o f  remaud 
passed by the P is Lrict Judge of Cawnpore under the fol lowing

* First Appeal N o. 22 of 1921, from  an order o f i r K ™ A s h w ^ r i ) S t r i c t
Judge of Cawnpore, dated the 16th of November, 1920.

(IJ <1917) I . L . E ., M  Calc., 929. (2) (1901) I, B . L ., 23 A ll., 1C7.
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circumstances. The plaintiff alleged that he was the proprietor igg  ̂
of a certain trading firm and that, in this capacity, he had qoktjx,—
entered into a number of partnership trausactions with the Prasad

defendants’ firm, extending over a period stated in the plaint 
itself. He complained that he was unable to get proper' accounts K u m a b .

from the defeiidants ; be desired either an order that the part
nership be dissolved, or a finding that it had already been dis
solved, and that a proper and complete account from the defen
dants’ firm be rendered, Reading between the lines of the plaint, 
it is fairly obvious that this was one of those unforfcunate cases in 
which the plaintiff has very little chance of proving his claim 
except by means o f  documentary evideaoe in  the possession o f 
the defendants, in this case by means of aceount-books in the 
possession o f the defendants’ firm. The written statement 
denied various allegations of fact contained in the plaint, 
but there was a plain admission that there had been partner
ship dealings between the parties during certain years.
The issues originally fixed by the trial couxt, although drawn 
up in somewhat general terms, seem fairly to cover the 
questions raised by the pleadings o f the parties. That court 
then proceeded to appoint a commissioner to examine ac
counts, and handed over to him for examination and report 
the account-boolis which had been placed before the court 
by the plaintiff and by the defendants, respectively. I t  is 
by no means clear from the record that the production o f  
these account-books was accompanied by any affidavit, or 
sworn testim ony, to the effect that the accounts produced 
by the various parties were original and genuine, or that they 
included the whole o f the documents in the possession o f  
either party bearing on the partnership transactions. The 
commissioner submitted a report favourable on the whole to 
the defendant’s case. The plaintiff raised a number of objec
tions. The findings on these points were in favour of the 
acceptance o f the commissioQer’ s report as it stood, and the 
court then proceeded to draw up a very lengthy preliminary 
decree, in which the substance o f the findings arrived at 
is embodied and also various matters, such as the appoint
ment o f a commissioner for a further examination o f  the
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1921 documentary evidence and the preparation o f  a final account
— ------------  between the parties, have been em bodied, which might w ell(jOKUKa  ̂  ̂ ,

Prasad have been left) out o f the preliminary decree and dealt with 
H ab P : ^ sai> court in a aubsequeat order. The plaintiff appealed
R am K u m a e. Dialirict Judge. His memorandum of

appeal is a lengthy document, but. in substance he objected 
that he had been prejudiced by the prooedure followed 
by  the trial court. He suggested that the corainissioner's 
report should not have been accepted as sufficient evidence 
to prove all the points which the trial court had determined 
in favour of the defendants. He protested against the find
ing that the plaintiffs books o f account were unreliable 
and could not be treated as proving any parti o f the plain
tiff’ s case. There is a paragraph obviously intended to 
suggest that the account-books put in by the defendants, 
and acted upon by the commissioner, were not really the 
original accounts of the transactions in question, but ac
count-books specially written up for the purpose of this 
case. This appeal raised first of all the question whether 
the plaintiff had been prejudiced by any error o f procedure 
in the trial’’ court; secondly, the question whether the find
ings o f  that court embodied in the preliminary decree were 
fairly sustainable on the evidence on the record. The learn
ed District Judge seems to have been oppressed by hia 
belief that the trial in the first court had not been a satis
factory one. He takes a point—it does not appear to be 
raised by the pleadings of either party—as to whether there 
really was a partnership in the proper sense o f the w ord at 
all. He inclines to the view that there had been a discon
nected series of partnership transactions. Ib is difficult to 
see on what he bases this opinion. There had buen undoubt
edly a number of partnership transaction a, extending over 
a considerable period o f  t im e ; but so far as the case has 
gone at present, it would seem that all those trausactions were 
governed by an original agreement as to the terms on which 
the parties were to deal with one another, and, i f  that is so, 
there seems no reason whatever why the snit should not be 
treated, as both the parties were quite w illing to treat It
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miin tbe trial court, as an ordinary suit for dissolufcion of 
partnership and rendition o f  accouats. Moreover, the learned 
District Judge himself admits that the point is a purely Pbasad 
academic one, because, even in. his view of the case, the plain- Pbasad

tiff would have been allowed to join his various causes of K u m a e.

actiou^in respect o f each separate transaction in a single suit.
I can find nothing in this to  justify interference with the
procedure of the trial court. Then the learned District Judge 
thinks that the plaint required radical alterations before 
justice could be done between the parties and that both parties 
ought to have been required to amend their pleadings. There 
was no petition to this effect on the part o f the plaintift, either 
in the trial court or before the lower appellate court itself, 
and my examination of the record, so far as it has gone, does
not disclose any adequate reason for holding that the suit
could not have been fought out on the pleadings'and onHhe 
issues framed by the trial court. In  eftect the lower appellate 
court has not dealt with any of the substantial pleas raised 
by the memorandum of appeal before it. It brushed aside the 
whole proceedings o f  the trial court as unsatisfactory, set aside 
the preliminary decree and sent the case back for a new trial,

A t the hearing of this appeal a point was taken on behalf
o f the plaintiff respondent, to the effect that no appeal lies
to this Court from the order in question. The contention is 
that only an order of remand passed tinder the ilTovisions 
of order X L I, rule 23, of the Code o f Civil Procedure is open to 
appeal as an appeal from order, that in the present case the 
order o f remand does not purport to  be passed under that raie 
and cannot be regarded as covered by the, ter ms of that rule.
From this it is contended further that the lower appellate court 
must be presumed to have acted in virtue o f the inherent powers 
o f an appellate Court and on the atrougth of the recognition given 
by section 151 o f the present Code o f C ivil Procedure to the 
existence o f certain inherent powers in all courts. There has 
been considerable confticfc of judicial opinion on the question of 
this alleged inherent power of an appellate court to ■ remand a 
suit for retrial. This High Court has undoubtedly. exercised a 
very general power o f  remand, nob necessarily troubling itself to-
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1921 consider whether the remand order in every case was covered by
the provisions of order X L I, rule 23, of the Code of Civil Pi’oce- 

P ba sa d  dure; but the High Court possesses wide powers of supervision
V. not necessarily possessed by the courts o f Districts Judges. In

Jam  K u m a b . the High Court at Oalcufcba, after various conflicting decisions,
the point was finally settled by a Full Bench in the case o f 
GJmmavi v. The Allahabad Bank, Lim ited  (1), in favour o f the 
existence of an inherent power of remand, independent oi the 
provisions under section 107 of the Code of Civil Procedure or o f  
Older X L I, rule 23, of the same Code. There is one reported 
case of this Court, Habib Bahhah v. Baldeo Prasad  (2), in 
which a very similar view seems to have been taken. There has, 
however, so far as I am aware, never been a Full Benoh decision 
o f this Court on the subject, and it would not be difiScult to 
quote rulings in which orders of remand purporting to be under 
order X LI, rule 23, o f the Code o f Civil Procedure have been set 
aside on the ground that they were not warranted by the terms 
of that rule. I regard the whole question, so far as this Court 
is concerned, as stiil somewhat unsettled. Further, the respon
dent has to contend that when a court of first appeal passes an 
order o f remand on the strength of this presumed inherent ju ris
diction no appeal lies to this Court from that order. He has 
quoted three cases in support of this conteniton, only one o f 
vdiiok, Maghunandan Singh v. Jadunandan Singh (3 ;, has 
found its way into any o£ the authorized reports. The other two 
are Mohendra JlTath Ghahravarti v. Rum Taran  (4), and 
Vijayaraghava BeddiY Komarappa Meddi{5), Not only is there 
no authority of this Court to this effect), but there have been 
beyond all question numbers of decisions in which this Court has 
entertained, without question raised, appeals from orders of 
remand where, on the very face of the record, the remaad order 
either did not purport to be under order X L I, rule 23, of the 
Oode o f Civil Procedure, or could only with great difficulty b© 
brought within the purview of that rule. In the very case above 
referred to, that of Rabih Bakh&h v. BaldQO Prasad  (2), this

(1) (1917)1. L .R . ,  44 Gale, 929. (3) (19J.8) 3 Pali. L . J ., 253.

(2) (1901) I. L . R ., 23 AIL, 167. (4) (1919) 28 0  .W . N ., 1049,

(6) (1912),15 Indian OasQSj 367,
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Court considered on the merits the propriety o f the order o f  remand 19̂ 1 
under appeal before it even while holding that the provisions o f  — —  
the former Code of Civil Procedure now embodied in order X L I , P basab

rule 23, did not cover the case and that the courA must be pre- v.
sumed to have acted in the exorcise of inherent jurisdiction. Ktrma:

A  farther question arises out o f the appellant’s contention, 
and that is whether, in the event of onr agreeing that the 
order before us is not an order against which a first appeal is 
allowed, it would not ipao facto  become a decree, within the 
meaning of the definition in section 2 o f the Code of Civil Pro
cedure and be subject to a second appeal. It  is not a complete 
answer to this contention to say that the appeal before us has not 
been filed as a second appeal, because it would obviously be open 
to us to allow the appellants an opportunity of amending the 
heading of their memorandum of appeal and paying an additional 
court fee, if we thought such a course was absolutely necessary 
in order to give us jarisdiction to deal with thia m atter. A fter 
giving full consideration to the various arguments which have 
been addressed to us, I do not propose to pronounce a definite 
decision on the general question o f the existence o f an inherent 
right of remand in the Court o f  District Judges, or as to the 
appealability of orders of remand passed in the exercise o f  s ach 
a presumed right. In all the decisions m  which this inherent 
right of remand has been recognized the learned Judges have 
taken considerable pains to lay down that such a right, assuming 
it to exist, must be exercised with great caution and only under 
exceptional circumstances. I f  the learned District Judge in the 
present case had given detailed reasons for holding that in tha 
interests of justice and after due regard to the provisiona of 
section 99 of the Code of Civil Procedure, he felt that be could 
not deal with this litigation satisfactorily by the exeroise o f any 
of the powers conferred upon him by order X L I, rules 23 to 29 
(inclusive), o f the Code of C iv il Procedure, and felt compelled to 
fall back upon a power inherent in Ilia court, and recognized by 
section l&l of the Code of Givil Procedure, it would then have 
been necessary for Us to record a definite finding on the objection 
raised by the present respondeat to the entertainment of this 
appeal. The present case we propose to dispose o f  by saying simply
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1921 that we see no adequate reason for troabiiig the order uader 
•’— —  appeal as an order passed in the exercise of any inherent juris- 

Prasad diction which the learned District Judge of Cawnpore believed 
Hab BEASiD pg^sess. lie  d o e s  n o t  purport to be exercising such
B am Kumar, inherenb jurisdiction and has not altem pted to give any reasons 

for so doing. The policy of this Court has always been to allow 
as wide a meaning as is reasonably possible to the provisions of 
order X L I, rule 23, of the Code of Civil Procedure, and I am not 
satisfied that the learned District Judge did not conceive himself 
to be acting simply under those provisions. On these grounds 
we have determined to set aside the preliminary objection taken 
by the respondent and proceed to dispose of this appeal.

As regards the appeal itself, I  do not think that the order of 
remand before us was juatiifed by the pleadings in the lower 
appellate court, or that the learned District Judge has given 
adequate reasons for passing such an order, In my opinion the 
case must go back to that court ia order that the appeal may b© 
reheard and disposed of in some different way. I t  will be open 
to the learned Dirstrict Judge to ooiisider whether each and all 
of the directions which the trial court has embodied in its 
preliminary decree is either (1) a proper aubject-matter for 
inclnsion in such a preliminary decree, or (2) adequately sup
ported by evidence on the record. It  will be open to him, 
further, to consider any application that the plaintiff may make, 
even at . this stage, asking for a fuller, more formal and more 
regular disclosure of documentary evidence on the part of the 
defendants and for a further inquiry on the merits into the 
question of the genuineness and reliability o f the accounts 
produced by himself and by the, opposite party, respectively. 
tEhe District Judge, being seised of the appeal, has power to 
look into this matter and to consider whether the plaintiff can 
malie ont a good case for the admission o f  fresh evidence on 
appeal* the nature o f the evidence to he thus admitted, the court 
before which such evidence requires uo be taken and so ibrth* 
The questions really at issue between tiie parties are shown by 
the order of the District Judge himself to lie within a fairly 
narrow compass and it ought to be poasibl© to arrive at an 
^d|udioatioji on the meritp without ip. effect ordering the suit t<?
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be tried all over again, as tilie learned District Judge has 1931
attempted to do. I would, therefore, set aside the decree or order Gokto

under appeal, aad send the case back to the Disfcricb Judge of HAB^PaAsiD
Cawnpore, with directions to re-admit the same on to hiu file of 
pending appeals and to dispose of it. 1 think that the costs here 
and hitherto should he costa in the cause, that is to say, should 
be left to be dealt w i‘‘h in the discretion of the lower appellate 
court, after there has been farther inquiry into the merits of the 
case, when that court will be in a better position than we are 
at present to determine how the costs o f  the litigation should be 
equitably assessed between the parties,

W alsh , J. :— I entirely agree. I only want to add a word 
which might be o f practical service in other cases. The maohi- 
nery for discovery contained in the Code of C ivil Procedure is 
practically the same as contained in the rules of the Supreme 
Court of England, It is the result of years o f practical experience 
and is invariably found to work well, if understood. It  is 
provided and intended for all cases, but it is peculiarly appro
priate and essential for such cases at this, where the plaintiff 
suing for an accouub may be either one partner suing another, 
or an agent suing his principal who keeps no account of hia own 
and is necessarily without the rec^uisite materials and documen* 
tary evidence which are necessary for framing issues and certainly 
for proving his claitn. The first step which he ought to take is 
to apply to the court (and the rules are abundantly suflScieat for 
the purpose) to compel his opponent to disclose on oath all the 
materials and relevant documents in his fthe defendant’s) 
possession and io produce them for inspection before the trial, 
or he may apply for the appointment of a commissioner; other
wise the coart to som.e extent, and the parties themselveSj have 
merely to grope in the dark and feel their way without iiie yital 
materials for the decision o f  the case, Once the parties have 
disolo&ed and provided to one another and to the coarc, ail the 
materials and documents which are relevant as between them' 
selves, the settling o f  the issues to be determined and the poittt in 
oonbroversy ought to be and does becoino a perfectly simple and 
almost automatic fmatter. Certainly none of the tangles which 

arisen ii:i this ease would have occurrc^ if  the proper



1921
procedure had been followed. To this extenii I  regard the 
plaintiff aud his advisers responsible for all the trouble which 

SfsAD has arisen in this case. It is hoped that, at any rate in OawE- 
H ar  P kasad pract/ifcioaers will make some eil'ort to acquaint
Rim kxjMAK. themselves with the necessary information for carrying on their 

business and advising their clicnts properly. No legal practi
tioner with a grain o f common sense in a claim o f this kind ought 
to allow his client to go to court for trial without the available 
materials and the relovaub documents. It  ia heart-breaking, to 
me at any rate, to see how lawyers, practitioners and men of 
business go blindly along a boaten path without giving themselves 
the trouble to understand what their clients really want and 
without availing themselves of the machinery which the Legis
lature has provided with such sorupuloiis care. As regards this 
particular case these observations aro only relevant on the 
question o f costs, because the mischief has been done. Speaking 
for myself, if I found that, in the ultimate result, the plaintiff 
had gained very little from the appeal which ho has brought 
from the first court together with all the subsequent pi’oceedings 
which have arisen out of it, I  would saddle him with costs of 
those proceediags, which I  regard as due to his own neglect or to 
that of his legal advisers. If, on the other hand, in the result it 
turns out that the plaintiff is entitled to a groat deal more than 
lie has got or that the defendant has been wilfully coneealing 
the relevant materials, then certainly it would ho just to punish 
the defendant because he had not disolosed the relevant material. 
I  entirely agree with the order.

By THE C ou rt ;-«»-Our order, therefore, is that we set aside 
the decree or order under appeal and send the case back to the 
District Judge of Cawnpore, with directions to rc-admit the same 
on to his file of pending appeals and to disposo of it. W e direct 
that the costs here and hitherto should be costs in the cause, that 
is to say, should be left to be dealt with in the discretion o f the 
lower appellate court after there hag been further inquiry into 
the merits of the case, when that court will be in a better 
position than we are at present to determine how tho costs o f 
the litigation should be equitably assessed between the parties.

Qrd/tt mt asid6 a^d OQu^ej'emwicle^,
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