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B efore  M r. Justice B yv^sand M r. Justice O okul Prasad.
RAMESHWAR d a s  (SoBica'y) v. BRl L A L  (D bobbe-hoiiD be).®

Ciuil Proc&duro Gode, secUoti U S— L ia b iliiy  o f su rety  fo r  jJvoduction o f
judgm snt-dehtor— F a ilu re  to produce jiidijn isnt-daU or du9 to his having  
bsen sentenced to imp'isonm&nt in  a orim inal c a s e —K now ledge o f surety  
that crim i?ial case loas pending.
In order to procuro tlie release of L , who had beoii arrested in execution 

of a decree, one E gave a bond to tha Gourfc for the prodiictiou of L  when 
calloi upon, and incase of default, for payment of the amount of the decree 
under which L  had been arrested. At tho time when R Qxoouted the bond 
Oriminal prooeodinga \VQrt3, bo R ’s knowledgQ, ponding! against L , aud by the 
time that R was called upon to produce L  in Court, it was impossible to do so 
because L had boon sent to jail. ITisiEti that in tha oiroumstanoes the surety 
could not be excused for his inability to produco the jjudgment-debiior, inas
much as tho possibility or evaa tho probabililiy of his boiug seufc to jail must 
have been within the surety’s oontemplatiou. K r n h n a n  N a y a r  v, M in a n  
N ayar [ ! ) )  Ashig,Ali v. M oti L a i [2) and N a bin  G handra M 'a sa riy . M irtu fi' 
joy B ariok  (3) distinguished.

T hk facts of this case sufficiently appear from  the judgment 
of the Court.

Pandit Mohan Lai Sandal, for the appellant.
Munshi N arain Prasad Ashtliana, for the respondent.
B yves and Go k u l  P rasad , JJ. :— This appeal arises out of 

execution proceedinga. One Sri Lai obtained a decree against 
Lakhpat Eai for some money and in execution o f his decree had 
Lakhpat Rai arrested and brought to court. Thereupon Ramesh- 
war Das, the appellant, gob Lakhpat Rai released from oiistod}^ 
on bis undertaking to produce him whenever the court required, 
and gave a surety bond to the court in  which ho bound himaelf 
that on failure to carry out his promise to produce Lakhpat Rai 
whenever required by the court, he would himself pay the 
amount decreed against Lakhpat Rai. This bond waB executed on 
the 8th day of January, 1920. It may be noted bere that at that 
time criminal proceediugs were peuding against Lakhpat Rai on 
a charge of embezzlement on the complaint of Sri Lai and in 
those proceedings Rameshwar Das himself went bail for Lakhpat 
Rai. The court gave Rameshwar Das one month's time for th #

* Second Appeal,No. 195 of 1921, from a deoree of T. K . JohuBtoii, Dxstriet 
Judge of Agra, dat^d the 13th of January, 1921  ̂revai'sing a decree of Banwari 
Lai, Munsif of Agra, dated the 7th of July, 1920,
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payment of the money and directed him to procluce Lakhpat Rai iggi 
on the expiry of tbe month. The moQth expired on Sunday the 
8th day of February, 1920. On the 9feh day of February Lakhpat Das 
Rai was convicted by the Crinnnal Court and sentenced to undergo Sri Lĵ t, 
three months’ rigorous imprisonment and to pay a fine of 
Rs. 1,000 or, in default, to suffer six months' imprisonment. It 
was also ordered that i f  the fine or any portion o f it were paid, 
that amount would be paid to Sri Lai as compensation. On the 
9th day of February, 1920, Eameshwar Das put in an application 
to the court, stating that, inasmuch as Lakhpat Eai had been that 
morning sent to jail it was impossible for him to produce him 
in the Civil Court and prayed that he be discharged from his 
bond. No order appears to have been passed on that applica
tion, but subsequently when the decree-holdor, Sri Lai, applied 
for process against the surety the same objection was raised hy 
him and accepted by the executing court. On appeal, how
ever, the learned District Judge has overruled the objection 
and directed execution to issue against the surety. Hence this 
appeal.

It is argued that the fact that Lakhpat Rai was in jail on 
the day on which the surety should have produced him was 
beyond the contemplation o f anybody when the surety bond was 
executed, and that circumstances over which the parties bad no 
control prevented the surety froip producing Lakhpat Eai, and 
reliance was placed on the cases of K rishnan  N ayar  v.
Ittin a n  N ayar  (1), AsU q A li  v. Moti Lai (2) and Nahin  
Ghandm  S a m r i  V. M iH unjoy BaricJc (3). In all those cases 
the circumstance that prevented the surety from  carrying out 
his promise was the death of the judgmeut-dehfcor. That was not 
so here. It  can scarcely be said that Rameshwar Das could liot 
have contemplated the possibility, or perhaps even the prpbab- 
ility, o f  Lals;hpatRai being in jail within a month o f his executing 
his surety bond when he knew that at that time eriminal pro
ceedings were going on against Lakhpat Eai. W  therefore, 
agree with the learned District Judge in holding that the 
rulings relied on do not cover this case.

(1) (1901) I. li, B ., 24 Mad.,G3T. (2) (1907) 4 A. L. I .,  m .
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1221 mformecl that Lakhpat Rai has not paid up any
—------------ p o r t i o n  o f  h i s  fine and that there is no likelihood whatever of

Piss his ever doing so. Be that as ic may, it seems to us that if the 
fine or any portioa of ib is realized and paid over to Sri Lai as 
compensation, then to that extent Rameshwar Pas will have a 
right to get a refund from the decree-holder.

The result is that the appeal fails and is dismissed with costs.
A ppeal dismissed.

B efore M r. Justice Pir/(jott and M r. Justico Walslt.

192L G-OKUL P R A S A D  H A E  P RASAD  (D e fisn d a h i's ) v . R A M  K U M A B
NovmUr,lQ. (FE.AiN-riFî .)*

Civil Frocadur0 Go3,6 f1908J , ssdions  107, 1 5 1 ; orAar X L I ,  ru le  2 3 -  
Rem and—‘ In h eren t powers o f  court to order r 0nian(l-~ADpoal from  r0mand 
under inheren i povm-s-~Sco]}8 o f order X L l ,  ru le  23.

In  a suit for rendition of accounts of cortain partnorahip tranBactions, tlia 
court appointed a commissioner to osam ino tlio accounts and on  th e basis of 
lais report passed a prelim inary daoree. Tho plaintifE appoalod to the Court 
of the D istrict Judge, who remanded tha caso to tho first court for ro-crial, 
but without definitely stating under what proviaion of the Oodo o f  Civil Proce
dure he did so. On appeal from  this order it was ooutonded that no appeal 
lay, the order of remand having been passed, not under order X L I , rule 23, 
but under tha inherent powers of the court apart from  ordor X L I .

Held that it was not necessary to dooldo w hathor such inherent powers 
of lem and as m ay have been exorcised by H igh  Courts from  tim e to time 
were or ware not poasessad by D istrict Judges ; but, Inasm uoh aa tho policy 
of tha Court had always been to allow as wide a m eaning aB was reasonably 
possible to the provisions of order XLT, rule 23, tho rem and m igh t be taken 
to  have bean m ade under that order.

Observations as to tho inherent powers of remand possossad by H igh  Courta. 
Ghuznavi v, Tha Allahabad B a n k , L d „  (3j imd JSabih B ahhsh  v. Baldeo  
Frasad  ( 2) referred to.

T he  facts o f this case are fully set forth  in the judgmeriti o f  
the Court. ,

Mr. B, E. O’ Gonor, Dr. S. M. Sulaiman, Mr. A , P . Buhe 
and Dr, for the appellants.

Mr. (S'. A, H aidar and Muushi Kum uda Pm aad, for the 
respondent.

PiGGOTT, J. :— This is an appeal against an order o f  remaud 
passed by the P is Lrict Judge of Cawnpore under the fol lowing

* First Appeal N o. 22 of 1921, from  an order o f i r K ™ A s h w ^ r i ) S t r i c t
Judge of Cawnpore, dated the 16th of November, 1920.
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