
166 THE INDIAN LAW REPORTS, [ v o l . x l i v »--

B h e o

Makqai/
V ,

Mtrsi5£MAT
Hdma.

1921 In our opinion the order o f the court giving the plaintiff two 
monfchb’ further time to deposit the pre-emption money was 
without jurisdiction and it was passed agaiut the consent o f the 
vendees. Oa that day the vendees seemed prepared to waive 
their right to some extent and were ready to accept the amount 
provided the whole amount was paid to them. This, however, 
was not done, and we can by no stretch of language say that the 
vendees ever agreed to accept the whole amount within two months 
after the 13th day of July, 1919. They are, therefore, entitled 
to insist that, inasmuch as the plaintiff did not deposit the wholo 
amount on that day they cannot now be compelled to accept it. 
In our opinion the effect of the default o f payment made by the 
plaintiff was to dismiss his suit in  toto, and he is, therefore, 
wrongfully in possession of the property. The vendees are 
entitled to a full restitution. W e understand that the sum of 
Es. 1,200 which had been deposited by the plaintiff and taken 
out by the vendees has already been re-deposited and that a 
further sum of Rs 380-15-0 is still lying in court. In these 
circunistancea we are of opinion that the order o f the learned 
District Judge granting the application was correct.

Having regard to the circumstances o f the case and the 
peculiar attitude taken up by the vendees we direct that the 
parties should bear their own costs of the execution proceed
ings throughout. W ith this modification the appeal is dis
missed.

A ppeal dUmwaed.

1921 
Novsnher, 8. B efore  M r. Justice Hyves and M r. Justios O okul Prasad.

R AM  B R IO H H  R A I ( J u d g m e h t - d k b t o u ) v. DEOO T IW A R I 
(Deoeeb-hojqdbb)*.

Aoi N o. I X  of 1908 (I n d ia n  Limitation, A d ) ,  scJmhUe I ,  article  182 (?> J, 
— E xecuiian of deoree-—L im ita tio n - ’D ecreo in -park a morbrjaje deoree and  
in part a sim ple m oney deoree.

In  a suit against the members of a jo in t H indu fam ily  based on a m ortgage 
o f the fam ily property, it  was found that a portion  o n ly 'o f the mortgagQ debt 
was incurred for legal ueaessity. As to such portion as was supported by  log j.1

• Second Appeal No. H i  of 1921, from  a decroo of B.wj N ath Das, D istriot 
Judge of Ghazipur, date! the 14th of July, 132), confirm ing a dooroe o f 
Kameshwar N ath, Subordinate Judge of Ghaa'pur, datod the 22od  of J u ly , 
1919.



1921
n e c e s s i t y  t h e  u s u a l  m o r f c g a g o  d e o r o o  w a s  p a s s e d  a g a i n s t  a l l  t h e  d a f e n d a n f c S j ,

S i m u l t a n e o u s l y  a  s i m p l e  m o n e y  d e c r e e  f o t  t h e  b a l a n c e  w a s  p a s s e d  a g a i n s t  t h e  

t w o  e x e c u t a n t s  o f  t l i a  b o n d  i n  s u i t .  The d e c r e e - h o l d e r  f i r s t  e x e c u t e d  t h e  B r i c h h

d e c r e e ,  s o  f a r  a s  i t  w a s  a  d e c r e e  f o r  s a l e ,  a i i d  t h a n ,  w i t h i n  t h r e e  y e a r s  o f  t h i s ,  E a i

t h o u g h  m o r e  t h a n  t h e e e  y e a r s  f r o m  t h e  d a t e  o f  t h e  d e c r e e ,  a p p l i e d  f o r  e s e c u -  v .  .

t i o n  o f  t h a  s i m p l e  m o n e y  d e c r e e  p a r t l y  b y  a r r e s t  o f  o n e  o f  t h e  j u d g m e n t - d e b t o r s .  T i w a .e i -

K eld  t h a t  t h e  a p p l i c a t i o n  w a s  w i t h i n  t i m e ,  D hirandra  N a th  •Sarka't v.
N isch in tapore G sm pany  ( 1 ) d i s t i n g u i s h e d .

T he facts o f  this case sufficieafcly appear from  theljadgmenfc o f 
the Courb.

Mr. M. Ishaq Khan, for the appellant.
Babu SaiLa Nath M uksrji, for the respondent.
K yv es  and GoKUL Pr a s a d , JJ. This appeal arises out o f  

execution proceediogs. The predecessor in title of the decree- 
holder (respondent here) advanced a sum of laoney to Bam 
Brichh Rai, the appellant, and another member o f his family, who
were adult at the time, on the mortgage o f their joint family
property. The money not having been repaid, a suit was brought 
against the two executants o f the mortgage bond and the 
remaining members of the joint family consisting o f their sons 
and grandsons. The court found that a certain portion only o f 
money lent was required for legal necessity and it passed a 
decree against all the defendants, including the pnsenfc appellant, 
for repayment o f the mortrgage money, passing an ordinary 
mortgage decree for that amount, stipulating that if the sura 
w is not paid within the stated time the family property or a 
sufficient portion thereof shsuld be sold to recover it, For the 
balance of the money lent a simple money decree was passed 
against Bam Brichh Rai and the other execatant only. Admit
tedly within three years of that decree that portion of the decree 
which related to the family property ivas made final, and execu* 
tiou was taken out and the property was sold. Admittediy 
again, within three years of the date o f  the application for exe
cution by sale of the family property this application was made 
to execute the simple money decree against Ram Brichh Rai by 
arresting him. Ram Brichh Rai objecte 1 on the ground that the 
decree had become time-barred as against him. This objection 
was overruled by both the courts; hence this appeal.

It is strenuously argned by Mr. Isliaq Khan that this decree 
really wa's two deQr§©§» although written on one piece, o f paper,

(1) fl9 ja) 36 Indian Cases, 398.
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1921 and ib was argued that execufcioa of the mortgage decree could 
n o t  keep alive the simple money decree against the appellant; 
and great stress was laid on the case o f Dhirendra. Nath Sarlcixr 
Y . Nis'jhi'titapore Company (I )  reported in Indian Cases and 
apparently nowhere else. It  seems to us, however, that thafc 
case is Keally quite different), There, the plaintiff brought a 
suit to recover from the defendant three separate sums of money 
due on three separate contracts of tenancy and he obtained a 
decree form illy awarding him separate amounts with regard to 
the three tenancies. The plaintilf, in executing his decree, first 
of all applied to recover the specified sum awarded with regard 
to one particular tenancy. vSubsequenily ho appliod, after three 
years from the original decree, to execute his decree with regard 
to the money decreed with respect oo another tenancy, nnd it 
was held that that application was time-barred, the reason being 
that in fact there were three separate suits consolidate:! and 
tried together and the result expressed on one pie:e of paper, 
hut that ill reality there were three separate decrees, each capable 
of execution quite independently of the others. Now in this 
particular caso, as we have pointed out, all the defond.int'3 were 
inclu^led in the mortgage decree. A ll the defendants were, 
therefore, hound to pay that amount, and on failure to do so 
the family property which belonged to all o f them was li.ible for 
sale. The remainder of the money was foutid due from two only 
o f the defendants, who were liable not only for this amount but 
also for the amount which had been borrowed for legal necessity 
This circumstance seems to û  to distinguish this case altogether 
from the Oalcutti case already quoted, and the other cases, also, 
of this Court which have been referred to in argument. In all 
o f them the decrees were pissed against separate indivi'Juals. 
In this case the decree wa  ̂ passed against all the defendants 
with regT.rd to part o f the m-)rtgage money and this, boo, with 
regard to the same property. It seems to us that this was 
really one decree for the whole o f the mortgage money, and this 
second application having been made within three years o f  the 
first applic-itioo in which these persons were also parties, keeps 
the decrv̂ ê alive. We, therefore, think that the c l o f  the 

(I )  {^.916} 80 Iiidiiiii Ca''i0Sj 808.
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courts below must be affirmed, but as we do not agree entirely  ̂
with the reasons given by the learned District Judge we make no 
order as to the costs o f this appeal.

Appeal dismissed.

B efore  M r. Juskoa PiggoU and M r. Justice Walsh.
M A T H U R A  P R A SA D  (D e fe n d a n i’ ) v . E A M E S H W A E  a,nd a k o th ek  

(Peain'cie'FsJ*‘.
A cSC LocalJ N o. I I  o f  1901 fA g ra  Teyhnncij A c i ) ,  section 15S— B en i-free  

grant in  fa vou r  o f an  Two swcassors to the orir^inal grantas "~—
W hether successive jiriesis in office can\hs deemed to be s-ugJi successors.
Where property is given reut-fi-ee to an idol at a particular , siirine, as 

distinguished from the priest of the shrine, it is not open to the priest for the 
time being, after the lapse of a certain time, to claim the benefit of section 
158 of the Agra Tenancy Act upon the ground that the property had been held 
by two or more successors to the original grantee. B harat Das v. N andrajii 
Zwnwar (1) referred to.

T h e s e  were two appeals under section 10 of the Letters 
Patent. The facts out o f which the matter for determination 
arose are fully stated in the judgment of the Court.

Babu P ia r i  Lai Banerji and Munfhi BhaffwaU ShanJcar, for 
the appellant.

Dr. K a ilas Nath Katjib, for the respondent.
P i5G 0T T  and W a l s h , JJ, These are two connected appeals 

arising out of two connected suits which have been litigated 
together throughout. The appeals may be disposed of by a 
single judgment. The suits were filed in the court o f an Assis
tant Collector. The plaiiitilf, as lambardar and proprietor of 
two specified plots of land, sued the defendant as a rent-free 
grantee o f  the same and, admitting himself not to be entitled to 
resume the grant, claimed assessment o f rent on the same. The 
written statement, as is often the case, was somewhat loosely 
drawn u p ,. but beyond all question th,e substantial defence on 
the facts was that the defendant, being a rent-free grantee of 
the land in question, had held the same as such for more than 
fifty years and through at least two successors to the original 
grtntee and was, therefore, entitled to be declared proprietor of 
the same and to be assessed to revenue but not) to rent. This 
refers, o f course, to the provisions of section 158 of the Tenancy 
Act (Local Act I I  of 1901). The Assistant Collector who tried the

*  Appeal JTo, 12 of 1921, under sQction 10 of the Letters Paten^i 
(1) (1917) I, L . B ., 39 All,, 689.

1921

Ram Bbioeh 
Rai

D eoo Tiwi^ai

1921 
Nov&mher^ 9.


