
E E 7 I S I 0 I N A L  CRIMINAL.

YOL, IL IV .]  ALLAHABAD SERIES, I S I

1921Bsfovd M r. H istim  Figgoljt and M r. Jussice Walsh.
E M P E E O R  V. B IP JU  M A R W A R I iiUD o t h e r s .®  Januar%  4.

C rim inal Procadura Qod&, section 9---Jurisdiotion''^AdditionalSessioris J-itdgs—  — — - - -
Appeal m ade over to Additional Sessions lu d go , hut a ftenoards w ithdrawn  
and triad hy Sessions Judga.
In. the d istrict o£ Gorakhpur, besides the Sessious Judge, two Additiona]

Sessions Judges -were appcinted. And ib %vaa provided by a Governm ent notifi
c a t i o n  that the Second Additional Sessions Jadge should tsy such cases as 
were made over to him  to be triad by the Sessions Judge. A p a r t i c a l a E  appeal 
was so made over to ba tried, but, before it  was dealt with, the Sessions Judge 
called up the appeal on to h is ow n file and disposed of i t  him self. JId d  that 
in  so doing the Sessions Judge d i i  not act oiitside h is jurisdiction .

T h i s  was an application in revision, the only question raised 
by which was whether the Court o f the Sessions Judge of Qorakh-' 
pur had, in the circumstances, jurisdiction to hear a certain 
criminal appeal. The facts o f the case appear from the following 
order made by the Single Judge before whom the application 
was first placed:—-

L i n d s a y , J .  : ” - I  a d m it t e d  t h is  a p p l ic a t io D  o n  o n e  g r o u a d ,  

n a r n e ly j t h a t  co n fca in e d  in  p a r a g r a p h  3  o f  th e  a p p l i c a t i o n .

A  question of jiirisdictioa is raised in the following circum
stances, .

The appellanis were convicted by a Magistrate under 
sections 147 and 149 of the Indian Penal Code and they were 
also bound over under section 106 of the Code o f  OiimiQal 
Procedure. The appeal came up in the ordinary way before 
the Sessions Judge of Gorakhpur. The learned Sessions Judge 
directed the appeal so be transferred for trial to the Court of the 
Second Additional Sessions Judge of Gorakhpur,

H e had authority to do this under a notification, whioli was 
published in April last (No. 1652/VI*-“ i037, dated the 2Srd 
April, 1921).

After the appeal had been so transferred and before the 
Second Additional Sessions Judge had time to dispose of it, the 
learned Sessions Judge withdrew the case, took it on his own 
file and decided it.

« Criminal Eevision No- 627 of J021, from an order of B . L, Yorke,
Sessions Judge of Gorakhpur, dated the 2nd of August, 3931.



1921 It is argued thab the learned Sessions Judge, having once
~ b7bju' ~  transferred the case to the Second Additional Sessions Judge,
MARWA.EI had no authority to withdraw the case and to dispose of it
Empeeor. himself. I  am inclined to tho view that the learned Sessions

Judge had no such authority, but I  think it advisable that this 
question he referred to a Bencih ot two Judges for disposal. It 
is a matter which may easily come up again for decision, for 
there are numerous Judgeships in which Additional Judges are 
employed.

Let the case be put up as early as possible after the 
vaeation.

'The case then came up for hearing before a Bench of two 
Judges.

Mr. T. N, Chadha^ for the applicants.
The Assistant Government Advocate (Mr. R. Malcomson,) 

fox the Crown.
PiGQOTT and W alsh , JJ. In the Court o f Session of Gora

khpur, as established under section 9 o f the Code of Criminal 
Procedure, there is a Sessions Judge and there are, or have been, 
also two Additional Sessions Judges. There was a criminal 
appeal filed by Birjn and others against their conviction by a 
Magistrate. So far as the provisions of the Code of Criminal 
Procedure go any one o f  the Judges o f the Court of Session 
competent to exercise jurisdiction, in the said court could lawfully 
have heard that appeal. For the convenience of the administra
tion the Local Government had limited the powers o f  the Second 
Additianal Sessions Judge to the trial o f cases or appeals made 
over to him by the Sessions Judge. This particular appeal 
was made over to the Second Additional Sessions Judge, but 
circumstances subsequently ocouvred which made it  more con
venient for the Sessions Judge to hear the appeal himself. A fter 
proper notice to the parties he proceeded to do so. The question 
has been raised whether in so doing he acted outside hia juris-* 
dit'tion. We find nothing in the Code of Criminal Procedure 
to suggest that the jurisdiction of the Sessions Judge o f  Gorakh
pur in respect oi this appeal had been ousted in consequence o f 
any arrangement which he might previously have made for the 
convenient disposal of the work o f that Sessions Court. W e

158 t h e  INDIAN LAW REPORTS. [VOL. X U  7.



VOL X L IV .] ALLAHABAD SERIES. 159

do Eofc think this is a case of transfer. The expression used in 
the Notification is “  made over to be tried *’ and section 9 of the 
Code o f Criminal Procedure sim plf gives jurisdiction toallJudges 
and Additional Sessions Judges of each court o f Session to which 
they may be appointed. I f  this appeal bad been heard by 
a Judge who was not a Judge of the Sessions Division of Gorakh
pur, section 531 of the Code of Criminal Procedure would have 
prohibited interference except upon tho ground that a failure of 
justice had been occasioned by the hearing of the appeal in the 
wrong Sessions Division. W e see no reason whatever for 
holding that there has been a failure of justice in this case. 
From one point of view it might be said that the provisions o f  
section 531 aforesaid applied a fo r tio r i  to the present case. W e 
are m ore inclined to hold that the absence of any corresponding 
provision in respect of cases tried -within the same Sessions 
Division by a lawfully appointed Judge of that Sessions Division, 
whether he be the Sessions Judge or an Additional Sessions 
Judge, shows that) the Legislature did not think that any doubt 
as to the jurisdiction of such Judges could arise in view of the 
wording o f section 9 o f the Code. We are satisfied that there 
is no cause for our interference. We dismiss this application.

Application, dismissed.

A P P E L L A T E  C I V I L ,

B efore M r. JasticB Gohul Prasad and M r. Sulaim an.
SH E O  M A N Q A L (D e c r e e -h o ld e b )  v . M UBAM M AT H U L S A  a.nd o t h e r s

(J UDGMENT - DEBTORS )®.
ExaciUioli o f  decree— B es jndioaita— Sstojjpel— A pplication  o f  d0ctrin& 

oftQsj\idiG&ba,orestop_paltoproca0di7igsinexeauHon;
A decree was passed in a pre-ampfciou suit awarding possession to the 

plaintiff upon paym ent of Rs. 1,200 w ithin two m onths. On appeal tho 
am ount payable by the plaintiff was increased by R s. 380-X5-0 and the time 
foE paym ent was extended, to five Jmonths from  th e  appellate court’ s decree. 
The plaintiff deposited the am ount declared by the original decree to ba pay
able and obtained  possession of the property in suit. The additional eum

^  Second Appeal N o. 641 of 1920, from  a decree o f B. J. District
Judge of A llahabad, dated the 22nd o f April, 1920, reversing a decree of Lai 
Gopai M ukeiji, Judge of the Court o f  Small Causes, exercising the powers of a 
M unsif of Allahabad, dated the 2Gfch of JSfoyember, 1919*.
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