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Before Mr. Justice Boys, Mr. Justice Kendall and Mr. 1928 
Justice Sen. April, S4.

MIAN BAKHSH y. EODHIYA.*
Act No. X of 1923 {Indian Paper Currency Act), section 25—  

Promissory note payable on demand to lender or hearer or 
to order— Note i-nvalid— Question V'hetlier a suit on an 
independent obligation vnll lie and to vdint 'extent tlie 
note may he used as evidence.
Held that a prornissor}" note pa^-able on demand to tlie 

lender or the bearer or to order offends against tlie prov:ision 
of section 25 of the Paper Currency Act, 1923, and therefore 
cannot form the basis of a suit.

Held, by B o ys  and K e n d a l l  JJ., that the payee can, 
however, sue on the basis of any obligation, whether antece­
dent to or arising simultaneously witli the execution of such a 
promissory note, independently of the execution of the pro­
missory note, Hedayat AH Berj v. Nga Kyaing (1), Shanmu- 
ganatha Ghettiar v. Srinivasa Aiyar (2), Ghidamharam Chettiar 
V. Ayyasaiomi Theban (3), Naehimuthu Chetty v. Andiappa 
(4), and Natarajidu Naiker v. Subramanian Ghettiar (5), re­
ferred to. Held, also, that where there is other evidence out­
side the promissory note of the obligation sued upon, such 
a promissory note would be admissible as evidence to be read 
in conjunction with that other evidence to arrive at a decision 
as to whether the independent obligation is proved. Where 
there is no other evidence, while the promissory note is still 
admisible in evidence, there can be no decree on the basis of it 
alone.

This was a reference made by the Mnnsif of Fatehpm" 
under the proYisions of order X LV I, rule 1, of the Code 
of Civil Procedure. The case came originally before a 
Bench consisting of B oys and A shw oeth , JJ., at whose 
instance it was referred to a Full Bench and then laid 
before a Bench consisting of B oys, E e n d a l l  and

■ Sen , JJ. ■ , ; •
^ M i s c e l l a n e o u s  C a s e  N o .  1 2 5 4  o f  1 9 2 7 . : ^

( 1 )  (1 9 1 4 ) 2 4  I n d i a n  C a<^es, 7 2 1 . ( 2 )  a 9 1 6 \  35 I n d i a n  C a s e s ,  2 1 9 .

f 3 )  f l9 1 6 )  I . L . E . ,  4 0  M a d . ,  5 8 5 . ( 4 )  (1 9 1 7 ) 4 2  I n d i a n  C a s e s ,  T 0 6 .
( 5 )  (1 9 2 2 )  I . I j . E . ,  4 5  M a d . ,  7 7 8 .



The parties were not represented.
B^rasa The facts of the case are fully stated in the judge-
,, nieiit of B oys, J.
idODHIl'A.

B o y s ,  -J. ( K e n d a l l ,  J . ,  coiicnrring.— This is a 
reference by the Miuisif of Fatehpur under order X L IY ,  
rule 1. He has referred tAvo suits, one No. 350 and one 
iNo. 310. The Munsif himself states that in suit No. 350 
an appeal lie, and tliere is, therefore, no power in 
him to make the reference. But in suit No. 310 no appeal 
lies, and it was open to him to make the reference, and 
we have to entertain it. Notices have been served on the 
parties and nobody appears.

The ieamed Munsif states the question referred as 
follows ;—

“Whether a promissory note made payable to 
bearer on demand offends against the provisions of sec­
tion 25 of tlie Indian Paper Currency Act, No, X  of 
1923” ?

“ Is such a promissory note void and inadmissible 
in evidence and cannot be the basis of a claim in any 
court of law ” ?

He states that promissory notes payable to bearer on 
demand are a common form of promissory note occurring 
in the district of Fatehpur, and that “ at least about 100” 
of such promissory notes are the basis of suits pending in 
liis court.

The promissory note in question, after reciting that 
the executant has taken a certain sum in cash from one 
Muhammad Bakhsh, GontinueB IndiiUtalah dain ko 
ya hamil ko ya unite hukm par mai sud hashart do rupiya 
saihm mahwari ta roz loasul ada Mrunga. ’’ This, 
though not grammatically worded, is in plain terms a pro­
missory note payable on demand to the lender or tlie 
bearer or to order.
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1928Tlie questions propounded by the Miinsif can best be______
answered bv separatine' tliem into four questions :—

B a k h sh

, (1) Is the promissory note in question forbidden 
by law ?

(2) If the promissory note is forbidden by law, noys, j.
can it form the basis of a suit?

(3) If the promissory note cannot form the basis
of a suit, can the obligation, as existing 
independently of the promissory note, be 
sued upon (if any such obligation exists,—  
a question to be determined on the facts of 
the case) ?

(4) Is the promissory note admissible in evidence,
and if so, for what purpose and to what 
extent?

The Indian Paper Currency x\ct, X  of 1923, sec­
tion 25, says ;— “ No person. . . . shall draw etc.,
, . . . any, . . . .  promissory note . . . .
for the payment of money payable to bearer on demand.”

First question.— Is the promissory note in question 
forbidden by law? There can be no doubt but that this 
document is a promissory note, see Act X X V I  of 1881 
(Negotiable Instruments Act), section 4. It is an in­
struction in writing (not being a bank note or currency 
note) containing an unconditional undertaking to pay a 
certain sum to a certain person or to the order of that 
person or to bearer. It also clearly contains a term ren­
dering the executant liable to pay the amount specified in 
it to the bearer on demand. As such, it is forbidden by 
section 25 of Acfc X  of 1923. The only exception to the 
prohibition contained in section 25 is to he fouiid ii7 the 
proviso where such a document is drawn on a banker, 
shroff or agent by the customer or a constituent of the 
drawee in respect of deposits of money in the hands of
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B a k h s h

V .
PiODHIYA.

19-s siicli person, etc. Tliis document ,̂\'as not so drawn, and
Mian tlierelore tlie benefit of that exception does not enure ta

it. The only other type of promissory note payable to 
bearer on demand permitted ];iy law is a promissory note 
(ira\\'n by Government. Such a promissory note is pro- 

Boys, j .  vided for in section 3 of Act X  of 1923, and they are de­
scribed therein as currency . notes. Such promissory 
notes section 25 of Act X  of 1923 does not forbid, for they 
iire not drawn by any “ person” . The promissory note 
ill question is, therefore, clearly forbidden by law. The 
learned Munsif was himself quite clear upon this point, 
and in his order of reference to this Court has stated the 
case very clearly. I answer his reference on this point 
in the affirmative. The promissory note is contrary to 
law.

Second question.— Îf the promissory note is for­
bidden by law, can it form the basis of a suit? Section ID 
of the Contract Act enacts as follows :—

“ All agreements are contracts, if they are made , ..
. . . . for a lawful consideration and with a lawful,
object and are not hereby expressly declared to be void.”

In this case there can be no question but that the 
object of the contract was lawful. The object of the bor­
rower was to secure the loan to him of a sum of money.. 
The object of the lender was to secure to himself the re­
payment of that money at a certain rate of interest. There- 
was clearly nothing unlawful in the object of either party.. 
Was then the consideration lawful ? As the matter 
presents itself to me, the consideration received by the- 
borrower was a sum of money, and in that consideration 
there was clearly nothing-unlawful. But the considera­
tion received by the lender was a promissory note of a 
certain description. There is nothing to show that he- 
would have accepted a promissory note in any other 
form. If he were asked “What consideration did you
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receive when you lent your debtor that sum of money?’ 1928
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w'hat reply could lie give other than “ I  received mun 
this promissory note” '? Now, the promissory note I  
iiave ah'eady held to be in a form forbidden by hi.w. In  Boohiya,. 
other words, the consideration received by the lender was 
an unlawful consideration. Section 23 of the Contract Boys, 
Act expressly declares that the consideration of an agree­
ment is 'k-^d'ul unless it is forbidden by law. This leads 
iiB to the clear result that the agreement betAveen the 
parties was void. The plaintiff cannot, therefore, sue on 
the basis of that agreement.

Third queMion.— If the promissory note cannot form 
the basis of a suit, can the obligation, as existing indepen­
dently of the promissory note, be sued upon (if any such 
obligation exists,— a question to be determined on the 
facts of the case) ?

It has sometimes been suggested that there may 
be some difference in the answers to be given to this ques­
tion, dependent upon whether the obligation in regard to- 
which the promissory note purported to be executed was 
an obligation existing antecedent to the promissory Bote 
(e.g.,'where the amount of the promissory note repre­
sented the balance due or part of the balance due on a 
running account) or whether it came into existence 
simultaneously with the promissory note (e.g., where the 
taking of a loan was the occasion of the execution of the 
promissory note). In  Hedayat AM Beg v. Nga Kyaing'
(1), the conclusion was approved that “ where a loan 
exists independently of the bill or note, that is, where a 
promissory note is executed for a debt which already' 
exists, the plaintiff ca,n succeed on the original considera­
tion” . In  that case no question arose as to whether 
plaintiff could sue on an obligation which canae into being" 
simultaneously with the execution of the promissory note,

( 1 )  (1 9 1 4 ) 2 4  I n d i a n  O a s e s ,  7 2 1 .



But the question was s p ec ilica lly  considered in Shanmu- 
Mian (jcmatha Chettiar y . SriniDasa A ly a r  (1). There 

Bakhsh J u stice  A b d u r  E a h im  said  :—

toDHiM. "Where there exists an antecedent debt and a pro­
missory note is executed for such a debt, a suit on the 

Boijs, j. pi'omissory note failing, an action on the debt would He. 
Tlie whole contention is that because the adYance of 
money and the execution of the promissory note were 
simultaneous, a suit would lie only on the promissory 
note and not on the debt eAudenced by it. There seems 
to be nothing in reason in support of such a distinction.”

I  also find myself unable to find any basis for such a 
distinction. The answer could not possibly be made to 
depend upon sworn testimony as to wdiether the cash 
consideration passed a month, a week, an hour, or five 
minutes before the note was executed or exactly simultan­
eously wuth the affixing of the signature to the note. 
The real question to be considered is, not whether the 
obligation existed prior to the execution of the promissory 
note or came into existence simultaneously with the 
ereation of the promissory note, but whether, ignoring 
the existence of the promissory note altogether, there is 
-evidence, admissible evidence, of an obligation. The 
problem has been stated, and in my view correctly, in 
‘CMclamharam Chettiar v. Ayyasaiomi Thevmi (2), in 
which Mr. Justice O l d f i e l d  used the phrase -“ Whe­
ther there was any obligation apart from the note” ; and 
Mr. Justice Krishnan— “ If there is an obligation 
apart from one under the note itself, it may clearly be 
•enforced.”

For insta,nce, where the plaintiff can prove that on
11. balance of account a sum is due to him he can sue on 
tliat oblig-ation, ignoring the fact that in regard to it or 
part of it an unlawful promissory note was executed.

ri) Q916) 35 Ijidian Cases, 210. (2) (1916) I.L.R., 40 Mad., 585.
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Similarly, if he has evideiicej Avhether oral or oiherwise, 
independent of the promissory note, that he made a loan Mian
of a sum of money to the defendant on the condition that '
tlie money would be repaid on demand with certain 
interest, he can sue on that obligation, ignoring the 
existence of the promissory note. Nor in this latter case 
can it be said that section 91 of the Evidence Act will 
stand in his way. The terms of no “ contract ” have in 
tJiis case been reduced to the form of a document, for, 
e x  h y p o t h e s i ,  the agreement embodied in the promissory 
note was not enforceable by law and Avas therefore not 
a “ contract” . Nor, without unduly straining language, 
could the transaction be described as “ a disposition of 
property’ ’ .

The three cases to which reference has already been 
made, and also the cases of Nachimiitlui Chetty v. An~ 
diappa (1) and Natamjulu Naicker v. Suhramanian 
Chettiar (2), which are discussed in the judge­
ment of my learned brother, are ample authority, 
if authority be necessary, for the proposition that an ob­
ligation which exists, and as to which there 
is evidence independent of the promissory note, can 
form the basis of a suit, despite the fact that the promis­
sory note is in an unlawful form and cannot form, the 
basis of a suit.

The question whether any obligation exists apart 
from the note is a question the answer to which must of 
course depend on the facts of the case and will be deter­
mined by the trial court.

In one of the cases, Shanmuganatha Chettiar 
Srmwasa Aiyar (3), it was said : —

“ It may be open to the parties to show that it was 
intended that the debt should become merged in the 
negotiable instrument executed for it, but no such' case 
was sought to be made here.”

( 1 )  (1 9 1 7 )  4 2  I n d i a n  C a s e s ,  7 0 6 .  (2 )  (1 9 2 2 ) L L . R . ,  4 5  M a d ; ,  7 7 8 .

(3 )  (1 9 1 6 )  3 5  I n d i a n  G a s e s ,  2 1 9  (2 2 1 ) .
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192S 111 otlier words, it was suggested that there might in
Mias some cases be room for au issue as to whether the incie- 

Bamsh penfieiit obligation ŵ as merged in the obhgation under 
Eodhiya. the j^romissory note, but it is difficult to see lioŵ  an obli­

gation indepeiideiitlf existdiig could be merged in an 
Moys, j. agreement wdiicJi has been held to be an unlawful agree­

ment and therefore void.
Fourth question.— Is the promissory note admissible 

in evidence, and, if so, for wliat purpose and to what 
extent ?

In only two of the cases above referred to was the 
question of admissibility in evidence adverted to. It 
appears to me incumbent on us to answer this reference 
not only by saying whetlier the document is admissible 
or not in evidence, but also to indicate to wdiat extent and 
for wha.t purpose it is admissible, if admissible at all. In 
Nacliimiithii Ghetty v. Andiappa (1) Mr. Justice 
Spencer and Mr. Justice Kpjshnan said : —

“ We may observe that there is nothing in law to 
prevent a note offending against section 26 (of Act II 
of 1910) being admitted in evidence as an acknowledg- 
iiient.”

■And again the same Judge, Mr. Justice Spenc^er, 
sitting with Mr. Justice Devadoss in Natarafulu 
Naicker v. Sidmmianian Ghettiar (2), said -

“ The real consideration for the hypothecation bonds 
is the first defendant’s indebtedness ascertained by the 
settlement of accounts, of which the promissory notes are 
evidence, and the liability for the debts will remain even 
if the notes are unenforceable.”  . . . .

“ There is no provision of law making promissory 
notes in a prohibited form inadmissible in evidence 

. . . . They are admissible in evidence as
l̂ci:nowdedgments. ’ ’
(1) (1917) 42 Indian Cases, 706. (2) (1922) I. L. R., 45 Mad,, 778

(784').
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It may be open to question wlietlier it is desirable My i928
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II matter of public policy that a document which is in a Mian 
foim expressly prohibited by law should be admissible for 
any purpose whatever, but I  also am unable to find any 
express provision of the law altogether prohibiting admis­
sion in evidence of a dociTment such as the promissory Boys, /. 
note in question, I  do not, therefore, feel justified in 
holding that the document is inadmissible in evidence.

Where there is other evidence, oral or documentary^
•of the obligation, I  find no reason for holding that the 
promissory note, properly proved, is not adriiissible, and 
the fact of its having been written must be ŵ eighed with 
the other evidence to arrive at a determination ŵ hetlier 
any obligation existing independently of the execution of 
the promissory note is proved. It may be noted here that 
this proposition does, where the arising of the debt is 
simultaneous or practically simultaneous with the execu­
tion of the document, seem to go very near allowing proof 
of the obligation or part at least of the obligation created 
by the note; but that is only because, being simultaneous, 
the obligation independent of, and the obligation purport­
ing to be created bj^ the promissory note must obviously 
be nearly or wholly identical. But the obligation which 
is being proved is nevertheless the independent obliga- 
iiion.

Where there is no such other evidence, for instance, 
where a son finds a promissory note among his deceased 
father’s papers and, though able to prove the hand­
writing of the executant, has no other evidence as to the 
■circumstances in which it came to be written, then, while 
the promissory note is still in law admissible in evidence, 
there can be no decree on the basis of it alone.

There is no legitimate distinction bet ween the recital 
in the document (if in fact there be such a recital) that 
^he executant had received a certain sum of money and



B a e h s h
V.

B o d h iy a .

any other statement in the document as to the conditions 
M ia n  under which the money was taken, e.g., the promise to 

pay and the rate of interest; all isuch statements are 
equally “ facts.”

To give a decree on the basis of those statements 
alone -would be to give a decree on the basis of the execu­
tion of the document and that cannot, as already stated, 
be done.

I  would return the following answ’ers ;—
(1) The promissory note in question is in a form 

forbidden by law\
(2) The promissory note in question cannot form 

the basis of a suit.
, (3) The plaintiff can sue on the basis of any 

obligation, whether antecedent to or aris­
ing simultaneously with the execution of 
the promissory note, independently of the 
execution of the promissory note.

(4) Where there is other evidence outside the 
promissory note of the obligation sued 
upon, the promissory note in question is 
admissible as evidence to be read in con­
junction with that other evidence to arrive 
at a decision as to whether the indepen­
dent obligation is proved. Where there is 
no other evidence, while the promissory 
note is still admissible in evidence, there 
can be no decree on the basis of it alone.

Sen, J .— This is a matter which comes up on a 
reference by the learned Munsif of Fatehpur under sec­
tion 113 of the Code of Civil Procedure. The powers of 
the subordinate judiciary to make a reference for the 
opinion of the High Court are hedged in by certain condi-- 
tions and limitations which are to be found in
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order X L Y I ,  rule 1, of the Code of Civil Procedure. A  1928
right of reference is fundamentally different from a right miak
of appeal. The former vests in the court, and the latter 
vests in the suitor. This Court cannot entertain a refer- BoDHre.%. 
ence from a subordinate civil tribunal unless certain re­
quisite conditions are fulfilled and it is necessary that the 
reference should be made in a pending suit or appeal aris­
ing out of a suit ill which no appeal or further appeal is 
permissible, and that it should relate to a question of law 
on i^diich the court making the reference has a reasonable 
doubt.

The reference has been made in two cases, Nos. 350 
and 310. In suit No. 350 the reference is clearly unten­
able, because the decision in the said suit is open to 
appeal. In suit No. 810 there is no right of appeal and 
the questions formulated are clearly questions of law. But 
the order of reference does not clearly indicate that the 
learned Munsif entertained any reasonable doubts as to 
the solution of these questions. On two out of the three 
points raised, he has stated his opinion without any hesi­
tation. On the third point, as to the admissibility of the 
document in controversy, he does not state that he has 
any reasonable doubts. The jurisdiction of this Court in 
the matter of a reference under section 113 being of a 
very limited character, all the circumstances must be 
brought out clearly to attract the jurisdiction of this 
Court. I  was inclined to hold.that the reference did not 
fulfil the conditions required by law, but since my learned 
colleagues are of opinion that from the general tenor o f  
the statement submitted by the Munsif it may be inferr­
ed that the Munsif did entertain reasonable doubts on the 
questions raised by him, I  would, out of deference to their 
opinion, proceed to deal with the reference without being 
too technical and without any further canvassing about its 
form and outer trappings.

58ad .
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1928 TKe suit wiiicli lias given rise to tiiis reference was
Mian brought on a promissory note, tlie terms of wliicii need

not be reproduced in detail. But it was a promissory 
BoBHn-A. payable on demand to tlie lender or the bearer or to

order. It ansŵ ers tlie definition of a promissory note 
jSer., J. given in section 4 of the Negotiable Instruments Act

(Act X X V I of 1881). It has been provided in section 1 
that “nothing in this Act affects the Indian Paper Cur­
rency Act, section 25.”

The Paper Currency Act now in force is Act X  of 
1923, section 25 of which provides ;—

“ No person in British India shall draw% accept, 
make or issue any bill of exchange, hmidi, promissory 
note or engagement for the payment of money payable 
to bearer on demand, or borrow, owe or take up any 
sum or sums money on the bills, hundis or notes payable 
to bearer on demand, of any such person.”

Section 26 of the Act provides that the making of an 
instrument in contravention of the provisions of sec­
tion 25 of the Paper Currency Act is an offence and a 
penalty has been imposed for the transgression.

The objective of the Act is to secure for the Crown 
a monopoly for the issue and circulation of currency notes 
which are in form of promissory notes payable to bearer 
on demand. The only exception engrafted is contained in 
the proviso, which is for the benefit of persons . named 
therein, and the plaintiff in the present action cannot take 
shelter under the proviso.

The general provisions of the Negotiable Instruments- 
Act cannot be treated as an indication of an intention on 
the part of the legislature to legalize an instrument 
upon which an interdict has been placed by the interven­
tion of a special statute. Again, section 120 of the 
Negotiable Instruments Act cannot be construed to
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include tlie ptiyee of tl:ie negotiable iiistrvniiejH payable to i928
bearer under tlie head o:f “ n holder io due course.”  ^

F.ATvESH
/riie promissory note clearly- contravenes the provi- ®-

sioii of sediun 25 of Act X  of 1923,

'YOL. L .]  ALLAHABAD SERIES. 851

Under section 23 of tlie Indian Conti-act Act “ every 
agreement of which the object or consideration is milaw- 
fnl is Aoid The promissory note being the considera­
tion or the ol)ject of an agreement to the lender and being 
clearly forbidden by law, I  would liold that it offends 
against the provision of section 23 of the Indian Contract 
Act. I  would fm-tlier hold that the promissory note, 
being' forbidden, by hiw, cannot form the basis of a suit.

It is outside tlie scope of the present reference to 
-determine whetlier tlie plaintiif can maintain a claim 
against the debtor founded rr|-)on an obligation indepen­
dent of the promissory note.

The admissibility of a document and its enforceability 
■are distinct matters and need not stand or fall together. 
In the absence of a clea.r statutory bar against its admissi­
bility as has been provided for in special matters by sec­
tion 49 of the Indian Begistration Act or section 35 of the 
Indian Stamp Act, the document must be held to be ad­
missible in evidence for whatever it may be worth. Sec­
tion 91 of the Indian Evidence Act does not impose any 
bar, because an agreement which is not enforceable in 
law, as the promissory note in the present instance is, 
cannot be covered by the word “ contract” . Moreover, 
the document itself is the primary evidence of its con­
tents.

It is outside the scope of this reference to determine 
what is the evidentiary value of this document. It would 
he unwise to attempt to fetter the judgement of the court 
helow by laying down any adventitious or artificial canons 
regulating or affecting its weight, scope or credibility. I  
■do not therefore consider it necessary to determine

Sen, A



1923 wlietlier the instrument can, by itself and without any
Mias corroboration, justify a decree in plaintiff’s favour,

fl. Bq_ually it is undesirable to deal ^̂ rith the questions whe-
Bodhi\’,\. promissory note should be treated as an ack-

noAvledgment of liability, as evidence of an implied 
promise to pay or as supporting an independent obliga­
tion.

B y  th e  C o u r t  :— The order of the Court is  that the 
following answers be returned to the learned Munsif :—

(1) The promissory note in question is in a form
forbidden by law.

(2) The promissory note in question cannot form
the basis of a suit.

(3) The plaintiff can sue on the basis of any obli­
gation, whether antecedent to or arising, 
simultaneously with the execution of the 
promissory note, independently of the exe­
cution of the promissory note.

(4) Where there is other evidence outside the pro­
missory note of the obligation sued upon,, 
the promissory note in question is admis­
sible as evidence to he read in conjunction 
with that other evidence to arrive at a deci­
sion as to whether the independent obliga­
tion is proved. Where there is no other 
evidence, while the promissory note is still 
admissible in evidence there can be no­
decree on the basis of it alone.
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