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proof which, if nob rebutted by contrary proof, will validate the 
traneaetioa as a right, aud proper one. These propositions are 

Bhup Sinuh substantially tlie same as those laid down by Jenkxns, G. J-> 
Jhamman M u k ee :i, J , ill the case of Debi Promd'\

We tlsink that thia priaGijjle applies to the present case. 
There is no rebutting ovidence. The origin of the debt is lost 
in. the dim past. There are facts which go to show that the 
lady, Masaiumat Uurga Kunwar, had good reason to incur debt 
for and on beh.Jf of the estate and we have the sole next rever­
sioner (her own son) capable . of consenting, joining with her 
in executing the mortgage. It must be remembered that she was 
not without advise or help) she had her husband as well as her 
adult son. There was no iacentive for her to destroy the estate or 
to eacumber it without good cause. Her natural affection aloue 
would have made her strive to protect the estate for her son. 
This is not the ease where the next reversioner is a distant 
relative of a deceased husband, but one iu which the next 
reversioner is actually tha own son of the female owner. We 
think, therefore, that, applying the principle laid down iu the 
cases mentioned above, we must in the circumstances draw the 
clear inference that the mortgage was executed for the purposes 
of the estate and is therefore a legal and binding one, Under 
these cireumalances we think that the decree granted by the 
coart below is a proper decree and the appeal therefore fails. 
We dismiss it with costa,

Appeal dismissed,

19-il 
Augtisi, 1.

Before M u Jmiice Lindsay wid Mr, Justice Bbuark
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flaZcJ by L'indsaSj J. (StuibTj ?  , iilia,!; it is tha duty oi a
mortgagor, in oa36s-where lie is dealing w th  a minoi; moiiigagQ6j fco taks all _ 
steps which are neoaaaary to proouEs the appointment of a guardian ad litam. Kanno jIaI
In a oase like this the moctgsgoc awsfc apply to the Court and mast bring 
be'ore the Oourt some person who is willing to act as guardiaaj os, failing 
that, ha must satisfy the GoueS in whatever way be can that there is no person 
to his knowledge who is willing to acoept the duties of a guardian. In that 
case he can ask the Gaurt to tnke action under order X X X II, rula 4, o! the 
Code of Civil Procedure. Pandurang v. Mahadaji ( i )  aad Shimath Singh t.
Manohar Lai ( 2 )  r e f e r r e d  t o .

If, b j  reason of delay in the appofatmanii of & guaEdian ad litem, the origi­
nal depositi has become iasuffioient, an additional sum may be deposit®!. Dm  
Dai V. Sam Auiar (8] referred bo.

S tu aet, J.f contra. B w y  euoh case should be looked at upon its Msrite- 
Bat, speaking generally, a mortgagor has doae all that has to be dona by Mm 
when he deposits the sum due on the date of the deposit, when he greasnts a 
duly -reTiflad petition and when he states to the best of his knoivledge and 
ability the correct address of an adult sflLOi'bgagee and proposes, in the case of 
a minor mortgagee, a suitable person as guardian ad liiam. To ask him to Bee 
that the guardian ad! is appointed ia to ask him to do something whiah
it is nob in hie power to do,

The facts of this oas© are fully set fortii in the judgment of 
Lindsay, J.

Ml\ £ . E. lyOonor and Babu Dwrga Oharc^n Bmerji, tot 
the appellants.

Babu Piari Lai Banerji, for the respoadeuts,
Lindsay, J. ;~-The prinoipal question for disaussioa in fchin 

appeal is whether a deposit of mortgage money made by the 
plaintiffs in this suit under the provisions of section b3 of the 
Transfer of Property Act had the elfeofc of stopping the runring 
of interest.

The facts may be staled as follows The plaintiffs in 
the suit are murtgagebs who held under a mortgage, dated 
the 7th day of September, 1913. The mortgage money waa 
Ks. 2,900 and out of this sum Rs. 2,425 was lefo fco redeem a 
prior mortgage which was exeottfced on the ‘29fch day of June,
1910.

The suit was a suit for sale and the defendants first party 
were the mortgagors. The defendants second party were the 
prior mortgagees.

(1) (1902) I. L. R„ 37 Bom., S3. (2) (1913) 16 Oudh Oases, 261.

(8) (1886)1. L. B.,8 AU., 503.
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1921 The earlier mortgage ol the 29lh day of June, 1910, had been 
executed in favour of five persons, some of whom wore minors.

On the 24U.1 day of September, 1913, the plaintiff, Kannu 
Mai, deposited Rs, 2,425 in court under the provisions of section 
83 of the Transfer of Property Act. At the time of making 
this deposit he applied to the court for service of notice and 
mentioned that two of the mortgagees were minors. He made 
an application for the appointment of a guardian ad litem  to 
these minor mortgagees and suggested the name of Ohhiddu 
Singh who was the elder brother of the minors.

There was a great deal of difliculty ivboufc the aovvi^o of 
nofcico in the case. It is not neceasary to refer to the varioua 
applications which had to lie made, but eventually noticc was 
aei'ved on Ohhiddu Singh, who agreed to be the guardian ad litan  
of one of th;j minora whose name was mentioned in the noticc. 
He refused, however, to accept the office of guardian in rcapecfc 
of his other minor brother.

This ltd to another application bi-'ing made by the mort­
gagor Kaana Mai, who asked that the father of the remain­
ing minor, namely one Dambar vSingh, should be appointed 
guardian ad litem. After various proceedings Dambar Singh 
appeared in court and on the 15th day of May, 1914), be was 
appointed a guardian ad Litem by the court.

After this, freak notices were issued to the parties undor 
section 83 of the Transfer of Property Act and thj result was 
that the mortgagees refused to accept the money which had 
been deposited, sayiug that it did not make up the full amount 
whicli waa due under their mortgage.

The courts below have differed in thiiir view of the law. 
The first court held that in the circumsfcauce:! the interest 
on the prior mortgage ceased to run from the date of the deposit, 
that is to say, from the 24th day of Soptember, 1913. The Subor­
dinate Judge was of opinion that Kannu Mai, the second mort­
gagee, had done all that was required from him in order to have 
notice of the deposit given to the pi'ior mortgagees,

The lower appellate court has held that the deposit made 
on the 24th day of September, 1913, had not the effect of causing 

running. The learned Judge, relying uponinterest to cease
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a decision of the Bombay High Oov.rt—Patidurang v. Mahadaji
(l)~ a n d  also upon a decision in SMvnath Singh v. Manohar 
Lai (2), held that on the interpretation of section 84 of the 
Transfer of Property Acb it could not be held that the mort­
gagor had done all that he had to do until the 15th day of May, 
1914, when an order for the appointment of a guardian ad 
litem of one of the miaor mortgagees was made. In this view 
the Judge held that the deposit made in court on the 24th day 
of Sepbember, 1913, was inadequate and consequently interest did 
not cease to run.

The whole case, therefore, turns upon the interpretation of 
-the following words which are to be found in section 84 of the 
Transfer of Property Ac t ; Or, as soon as the mortgagor* , .
has done all that has to he done by him to enable the mortgagee 
to take the amount out of court.’ '

In order to arrive at a correct interpretation of these words 
it is necessary to refer back to section 83, which aets out in what 
circumstances the mortgagee can withdraw the monuy ouli of 
court.

Under section 83, if the deposit has been made, the court 
has the duty east upon it of serving a notice of the deposit 
OQ the mortgagee. After the mortgagee has received the notice 
he has to present a petition verified in the manner prescribed 
by the law for the verification of plaints. In this petition he 
has to state the amount then due on the mortgage and bis wil­
lingness to accept) the money so deposited in full discharge of 
such amount. Then, on depositiug in court the mortgage-deed, 
if in his possession and power, he may apply for and receive the 
money.

Where the mortgagee is a person of full age no difficulty 
can arise. The mortgagor goes to the court, makes his deposit, 
supplies the address of the mortgagee and thereupon the court 
has to issue a notice. In this ease there is nothing more for 
the mortgagor to do.

Where, however, the morbgagoe is a minor it seems impossi­
ble to hold that he can take the steps which are laid down in 
section 83, that is to say, the steps which a mortgagee has to

(1 ) (1902) I. L. R ., 27 Bom., 2S. (2) (191S) 16 Ottdh Oases, gflli
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take before he can withdraw the money out of court. No minor 
is entitled to present a petition to court or to verify it in the 
manner prescribed by law for the verification of plaints, nor 
can he do any other act in court e'rcept through a person wlio 
has been appointed his guardian ad litem.

It follows, therefore, that up till the time a guardian ad llt&m 
has been appointerl for a minor mortgagee he is not in a poaition 
to take action nnder seetiou 83 for the withdrawal of the luort’ 
gagee money.

The question then arises whether in fiiich a case the mort­
gagor has done all that the law requires him to do when ho has 
presented a petition to court supported by an affidavit in which 
he alleges the minority of the mortgagee and where, in addition, 
he applies to the court for the appointment of a guardian 
ad litem.

That such an appointment has to be made in order to make 
the proceedings under section S3 valid in bho case of a minor 
mortgagee i'« clear from the provisions o f isoction 103 of the 
Transfer of Property Act. This secl.ioo refers to chapter XX,XI 
of the Code of Civil Procedure of 1882, which oorrcspondB to 
order X X X II o f ‘the present Code of Civil Procedure.

It is nppareot from the provisions o f order X X X II that 
the appointment of a guardian ad litem to a minor dofeudaut, 
is the acts of the Court. The Court has to mako an order 
directing such an appointment but such an order can only be 
obtained upon an application made to the Court by the plaintiif.

Further, it is to be remembered that the powor of the 
Court under order XXXII of the Code of Civil Procedure to 
appoint a guardian ad litem is limited in this way, namely^ 
that no person can, without his consent, be appointed n 
guardian for the suit. This being so, no courb can make an 
order for the appointment of the guardian ad litem  unless it 
has before it a person signifying his willingness to accept the 
office of guardian. There is, indeed, a provision, namely, rule 4 ,;  
suVruIe (4) ,of order XXXII, which enables a court, in caeoa 
where no suitable person can be found willing to accept the 
office of a guardian, to appoint one of its officers as guard iao 
ad litem,
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It appears to me, therefore, that it is the duty of a mort­
gagor, in cases where he is dealing with a minor mortgagee, to 
take all steps which are necessary to procure the appointment of a 
guardian ad lite'nu In a case like this the mortgagor must 
apply to the Court and muat bring before the Court some person 
who is willing to act as guardian, or, failing that, he must 
satisfy the court in whatever way be can that there is no person 
to his knowledge who is willing to accept the duty of a guardian. 
In that case he can ask the Court to take action under order 
X X X II, rule 4.

Applying these principles to the case now before us, it seems 
to me that until the Iflth day of May, 1914 when the Court finally 
on the application of the mortgagor appointed Dambar Singh 
the guardian ad litem of one of the minor mortgagees, the 
mortgagor had not, in the language of section 84 “ done all that 
had to be done by him to enable the minor mortgagee to take 
the money out of court.”

This is the view which was taken in the Bombay case wfiioh 
has been followed by the lower appellate court. I was at first 
inclined to doubt whether that ruling laid down the law correctly, 
but on consideration I think it does.

There can be no doubt that this interpretation produces 
inconvenient results for the mortgagor. In the first place, 
owing to the delay which necessarily t-akea place in the appoint­
ment of a guardian, he is not in a position to deposit in eoorti 
the precise amount which would be owing on the mortgage at 
the date of the appointment of guardian ad lilem. It is no 
doubt the fact that appointment of a guardian is very often 
protracted and, as in the present case, this protraction is often 
the result of some trickery on the part of the defendant or hia 
friends. Another anomaly which arises from this interpretation 
is this, namely, that it gives a minor mortgagee an advantage 
over a mortgagee 6f full age, inasmuch as the interest goes on 
running after the date of the deposit and can only stop when the 
appointment of a guardian has been ordered by the courc and 
the full money is paid in. On the other band, it is to be observed 
that as soon as a guardian ad litem of a minor mortgagee is 
appointed there seems to be no difficulty in the way of the

1921 
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mort.gagor”s making a fresh deposit. The Act does nob speci- 
fieally provide for this, but there appears to be no reason why it 
should not "be done. I notice that in a case of this Court in Deo 
Bat V. Ram Autar (1) such a conrae was taken. And, again 
while this inLerpretation of the section produces the inconveni­
ence to the mortgagor which I have noted above, it is to be 
remembered that this procedure is enacted for the protection 
of the mortgagor. By following this procedure the mortgagor 
can pay the mortgage money to a persou who can give a valid 
discharge in law for the debt.

I have 00me to the conclusion, therefore, that the view taken 
by the lower appellate court is correct and that it cannot be said 
in the present case that interest ceased to run from the 24th day 
of September, 1913, the d^te on which the second mortgagee 
deposited Rs. 2,425 in court, I am assuming of course that 
Rs. 2,425 represented the full amount which was duo ou the 
earlier mortgage on the date of the deposit.

In the fourth ground of the memorandum of appeal a plea is 
taken that an offer of t!ie mortgage money to one of the joint 
mortgagees was quite sufficient. That question, however, does 
not arise, because it is nob made to appear that the second 
mortgagee made any offer of this kind. No offer was made to 
one of the mortgagees ou behalf of all the other mortgagees; on 
the contrary, the petition which was presented under section 83 
shows that a deposit waa made for all the mortgagees and the 
Court was asked to send notice to them all.

Paragraph 5 of the memorandum of appeal raises a question 
of costs which we thiufc ought to be determined in favour of the 
appellants. The court of first instance had allowed the plaintiffs’ 
costs against the mortgagors. The appeal in the court below 
was brought by the prior mortgagees, and the mortgagors did 
not bring any appeal against the order of costs passed by the 
court of first instance. In these circumstances I think the 
learned Judge of the court below was not right in refusing the 
plaintiffs* costs against the first set of defendants (the mortga- 
gors). Tiioso costs should now be included in the decree in the 
plaintiffs’ [favour. Lastly, it is brought to our notice that the 

(3) (1886) I. L. B ; 8 A ll., 002.



decree which the court below has passed is wrong in form. Aa
to that there can be no doubt whatever. It does nob provide —------— —
for the sale of the property for both the morbgao'e debts in case v. 
the second mortgagee pays off the prior mortgage. I direct that 
a decree be drawn up by this Court in Form 8, Schedule I,
Appendix D, of the Code of Civil Procedure, and allow a period 
of six months for redemption of the earlier mortgage.

S t u a r t , J, :— The main question is whether the rule laid 
down by the Divisional Bench of the Bombay Digh Court in 
Faoidurang v. Mahadaji (1) should be followed, I propose to 
examine that ruling. It is agreed thab the decision of this 
appeal will turn, as if turned in the Bombay case, upon tihe 
interpretation given to the words in section 84 of the Transfer of 
Property Act (No. IV of 1882), “ as soon as the mortgagor has 
done all that haa to be done by him to enable the mortgagee to 
take the 'amount out of court”  to the facts. The Transfer , of 
Property 'Act nowhere lays down what are the duties of a 
mortgagor in this respect and the facts in each case must be 
separately considered. The eminent Judge who delivered the 
judgment in the Bombay case says, at p. 29 The sole ques­
tion appears to me to be whether it was not incumbent on the 
mortgagor, in the circumstances of this case, not only to apply 
for a guardian ad litem  but also to see, that one was appointed.
It is clear that for the purposes o f a tender under this Ohupter 
of the Transfer of Property Act it would be incumbent on a mort­
gagor to procure the appoiabmenb of a guardian ad litem. Till 
such an appointment has been made there was no one to whom, 
under the Act, a tender on behalf of the minor could be made.
Does not this furnish us with some clue as to the measure o f the 
mortgagor's duty for the purpose of a deposit ? I  think it does, 
though I concede thab the analogy is not perfect.”  ih e  learned 
Judge d.oes not lay down anything defin itely here, and with due 
respect I am unable to agree that the provisions of the Act as to 
the condifciong of making a tender afford any indication as to 
what are the duties of the mortgagor when he makes a deposit,
“ Until a guardian ad litem has been appointed, all has nob beea 
done to enable the minor mortgage^, to bake the money oat of 

(1)1(1902) L L. 27 Bom,, 33,
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court. Something more remains to be done,'—the appointment 
of a guardian ad litem. Can the mortgagor claim that he haa 
completely performed his part when he has made his applica­
tion?.”  The answer to that question is, as is stated later, 
the answer to the question whether it is the duty of the mort­
gagor to see that a guardian ad litem is appointed or whether it) 
is the duty of the court to see that a guardian ad litem is 
appointed. “ Suppose, for example, that the guardian proposed 
by the mortgagor were to refuse to act, would nothing remain 
to be done by the mortgagor ? Surely it would be incumbent 
on him to propose some other guardian, because it is his 
duty, as it would be under Chapter X X X I of the Code of Civil 
Procedure, to see that a guardian ad litem is actually appointed, 
for until then there is no one on whom the requisite notice can 
be served, or authorized to take the money out of court.”  Here 
I must differ respectfully from the learned Judge. I do” not 
agree that it is the duty of any libigant to see that a guardian 
ad litem is actually appointed. "  It is true that the language 
of the Legislature is not specific on this point, but any other 
view might operate hardly on those, who from personal ineapa- 
cifcy cannot protect] themselves, whereas a construction that 
would impose on the mortgagor the duty of seeing that a 
guardian is appointed involves no practical detriment to him if 
he acts with, prudence. Thus it was open to the mortgagor 
in this case to have moved with suffieienti promptness to secure 
that a guardian should have been appointed in time.’ ' I would 
point out) here that if the view taken by the learned Judge ia 
accepted, no amount of promptness on the part of the mortgagor 
in endeavouring to secure the appointment of a guardian would 
protect him in respect of the deposit which he made at the time 
of his application, for ex neoessitate rei the guardian must be 
appointed after the money has been deposited ; and the money 
which was sufficient on the date of the deposit is necessarily 
insufficient at any subsequent date. “  I am even inclined to 
think that ha might jhave made hia application for a guardian 
before depositing his money, for the Act does not dictate any 
order of sequence, and it is obvious that in the case of ao infant 

ortgagor the application for a guardian must precede tho
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deposit.”  This suggestion is open to the criticism that before 
an application there must be a “  lis *' and until the money is 
deposited there is no “ lis.” If a man applied to the court to 
appoint a guardian ad litem to a minor on the allegation that he 
proposed to deposit money subsequently under section 83 to 
the credit of that minor, he would be met by the court’s refusal 
on the ground that his applicafcion was premature because up to 
date there was nothing in respect of which a guardian ad litem 
could be appointed. The nest passage of the judgment has no 
bearing on the point and may be omitted. The remainder is as 
follows : “  The balance of convenience appears to me to favouc 
the view that the mortgagor had not done all that had to be 
done by him until he procured the appointment of a guardian 
ad litem, and where language is not precise, it is permissible to 
attribute that effect to it which best accords with convenience 
and justice, for an argument drawn from inoonvenience is forci­
ble in law. There is certainly enough doubt ia the language of 
the Act to permit of the application of this principle, In 
coming to this conclusion 1 have not overlooised the argu­
ments based on section 102, but they are, in my opinion^ 
outbalanced by the considerations which have led me to the 
result I have expressed.” It will thus be seen that the decision 
of the learned Judge, then Chief Justice of the Bombay High 
Court, was based very largely on conaidorations of convenience. 
I am unable myself to aocepb the view that the point should be 
determined upon considerations of convenience, but if I accepted 
that view I should arrive at diametrically the opposite conclusion. 
Further, it would appear that this judgment proceeds largely 
upon considerations of protecting adequately an infant mortga­
gee ; but I would suggest here that an infant mortgagee should 
not be protected in such a manner as to give him an advantage 
over an adult mortgagee or to the detriment of an honest 
mortgagor.

With regard to the question of the balance of convenience, 
it is settled law in this province (and as far as I know the 
view has not been dissented from in any other province) that 
in the case of an adult mortgagee the interest ceases to xiih 
when the money due is deposited under seotioQ 83 from the date

1921
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1921 of the deposit. This view is taken by a Benih of this Court in
Kahhu Mai, Beo DatY. Ram Autar (I). Interest stops running from the

®- date of the deposit and does not run until the mortgagee has
Bisgh. received notice. Now it may be that the mortgagor gives in

perfectly good faith what he believes to be the correct address 
of the mortgagee, and that the mortgagee (whose conduct can 
also not be questioned) cannot be found at that address. It 
may then take a very considerable period before it is brought to 
the notice of the mortgagee that the mortgagor has deposited the 
money. Nevertheless it has been laid down that once the money 
is deposited, if the amount is sufficient on the date of the deposit, 
the mortgagee will get no further interest, however long he 
may have to wait before he is informed that the money is 
standing to his credit. A point that does not appear to have 
suggested itself in the Bombay case is this, how is the mortgagor 
to know'fche amount that he should deposit in court when one 
of the mortgagees is an infant ? The amount that he has to 
deposit will vary, according to this view, with the interest that 
accrues to the date of the actual appointment of the guardian 
ad litem,  ̂ It is of course impossible for the mortgagor even to 
guess as to what that date will be. What has he t'.j do ? la he to 
add six months’ interest, or 1 '̂  months’ interest, or how much, 
to secure the amount being sufficient by the time the guardian 
at litem is appointed ? There will be inconvenience if he 
deposits too much in getting the balance returned to him. I f  ho 
deposits too little, he is of course out of court. If he deposits 
too much, he is a loser. Surely these considerations alTect the 
balance of convenience.

Secondly, under the Bombay decision a minor mortgagee 
is placcd in an extremely advantageous position compared 
with an adult mortgagee. In the case of an adult mortgagee 
the interest stops running from the date of the deposit. In 
the ease of a minor mortgagee he must get more than the 
amount due on the date of the deposit, and he may get very 
much more, if his friends are sufficiently astute to refuse one 
after another to appear as guardian ad litem. This ia perfectly 
easy, as we have seen to some extent in the present case. The 

(11 (1886J I, L, B., 8 AH, SOg.
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interes b for a year or eveu more could be added, by one man 1921
after another refusing to appear as guardian ad litem. These kaskd ilAL 
questions again appear to me to atfeot the balance of convciiieLice.
While it is clear that every thing should be done to protect the S i k g h .

interest of a minor mortgagee, I do nob see why a child who 
has monBy invested to hia credit should be given such an 
advantage over a grown man. In no circumstances is a minor 
worse ofif than an adult, if my view be accepted. I would not, 
however, decide the matter myself upon the balance of conve­
nience but upon another consideration. The law says that the 
mortgagor must do all that has to be dons by him. Surely that 
means all that lies in Ms power. It is to be noted that he is not 
considered responsible for service of notice upon an adult 
mortgagee, the reasoa being tbat he has not the power to 
enforce the service of notice. That power rests with the court.
Similarly he has not the power to appoint a guardian ad Litem,
He can only suggest. He suggests the appointment of a suitable 
person. I f  that person refuses, he then suggests the appointment 
of another suitable person. I f  that person also refuges, a fresh 
suggestion must be made, until finally, helpless, he asks the 
Court to appoint one o f its oSScers. But who makes the appoint 
ment? It is perfectly clear that the appointment of a guardian 
ad litem rests with the court and not with the applicant, just 
as the service of a notice upon a defendant rests with the Court 
and not with the applicant. When the mortgagor has done hia 
best to inform the court as to who is a suitable person to be 
appointed as a guardian ad litem, does not his duty end there ?
In my opinion his duty ends there. It is certainly inenmbent 
upon such an applicant to inform the court who is a suitable 
person to be appointed as guarditm ad litem to the minor. But 
if he honestly carries oud that duty to the best of his ability, 
he should be exonerated from payment of subsequent interest 
if that person refuses to accopb the office of guardian ad litem,
I consider that each case should be looked at upon its merits.
In this case I find that the applicant, finding thac there were 
three adult brothers and two minor brothers, co-mortgagees, 
requested that one of the adult brothers should be appointed aa 
the guardian ad litem of the two raicors, Oould aaytljiiig l>e
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more leasoBEtbl© ? The refusal to aocept the offi.ce of guardian 
ad litem of the miaore in question was based upon no sufficient 
ground, and was palpably made to delay the proceedings. I 
eonsii.ler that a mortg’agor Ims done all that has to be done by 
him when he deposits the sum due on the date of the deposit, 
when he presents a duly verified petition and when he states to 
the best of his knowledge and ability the correct address of an 
adult mortgagee, and I would only super add as a duty in the 
ease of a minor mortgagee, the proposing of a suitable person as 
a guardian ad litem. To ask him to see that the guardian ad 
litem is appointed is to ask him to do something which it is not 
in his power to do.

For the above reasons I consider that the deposit made on the 
24th day of September, 1913, was aulliciont, I do not understand 
it to be seriously argued in this Oourt that the deposit was not 
sufficient on that dace. I  should take the view which was taken 
by the trial court and allow the plaintiffs to sell the mortgaged 
property and the prior mortgagees to take the deposit out of 
court. As, however, this view is not the view taken by my 
learned senior brother the order oa the appeal will stand aa laid 
down in his judgment.

By the C o u e t  The appeal is dismissed with costs, subject 
to the modification noted in the judgment.

Appeal dismissed,

1921 
August, 4.

B & fore M r .  Jusbioa T u d b a ll a n d  M r .  J u s iic s  S u la im a n .  
SAID-U D-DIN (D e e b s td a m t) v .  LATIF-UN-NIBSA BIB I (PLAiN'mi?) AND 

SHAFl-UN-NISSA BIBI (DByBNDAN'j:).* 
P r e -e m p H o n '^ M u 'h a m m a d a n  l a w S h a f i - s h a r i g ^ — B a s is  o f  r ig h t o f  p s -  

e m p iio n — Im p e r fe c ily  iM r ii t io m d  m a h a l.
In tho case of zaminclad property, wliBi'e tho Muhammadan law of iwo- 

omptiuu applies, tho basis of tho nght of; pi'o-empt.ion uiS a sbafi-shadfi is tho 
common liability forpaymont of Govcrumeiit reyeiuio. Where, thorofore, tho 
property sold is part of an imperfectly partitioned mahal, it dooa not make aay 
diHereuce whether the pre-amptors ô YU sharos within the same sub-division of 
the mahal as bho share sold or not. J a d u  L a i  S a h u  y. J m h i  K o a r  (1 
reforrad to,

^Second Jippeal No. 696 of 1920, from a docreo oI Murari Lai, Additional 
Judge of Moradabad, dated tha 12th of February, 1920, coufirmiag a docroa of 
Mohaiu Aii IChauj Miiasif of Nagiiia, datol the 20th of May, X9i 9.

^1) (1U12) I. L. E., 39, Calc., 915.


