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proof which, if not rebusted by contrary proof, will validate the
trancaction as a right and proper one. These propositions are
substantially the sume as those laid down by Jenkins, C. J., und
MUKER:L, J , in the case of Debi Prosad”.

We think that this privciple applies Lo the present case,
There is no rebutting ovidence. The origin of the debt is lost
in the dim pist, There are facts which go to show that the
lady, Musawmat Durga Kunwar, had good reason to incur debb
for and on beh.lf of the estate and we have the sole next rever-
sioner (her own son) capable of consenting, joining with her
in executing the mortgage. It must be rememnbered that she was
not without advize or help, she had ber husband as well as her
adult son. There was no incenliive for her to destroy the estate or
to encumber it without good cause, Her natural affection aloue
would have made her strive to protect the estate for her son.
This is nob the cose where the next reversiomer is a distant
relative of a Jdeccased husband, but one in which the next
reversioner is actually ths own son of the temals owner, We
think, therolore, that, applying the principle laid down in the
cases mentioned above, we must in the circumstances draw the
clear inference that the mortgage was executed for the purposcs
of the estatc and is therefore a legal and binding oue, Under
these circumstances we think that the decree granted by the
court below is a proper decree and the appesl therefore fails,
We dismiss it with costy,

Appeal dismissed,

Before Mrs Juslice Lindsoy and My, Justico Stuark
KANNU MAL axD ax0THER (Pramnvryys) v. INDARPAL BINGH sxp
OTHERS |DErENDANTH)*.
dot No. IV of 1883 (Transfer of Property Acéy, sections 83, 8¢ and 108—
Hortgage—Deposit of morigaga monay-—Lrocedure naceasdry when the
morigages 18 o minor.
Un & construction of seokions 83 and 84 of the Transfer of Proporty Act,
1882,

#Secosd Appeal No. 1187 of 1919, from ajdeorse of A. Hamilton, Second
Addxtmnalhdge of Aligath, dated the 15th of August, 1919, modifying a

decrse of Hanuman Prasad Varma, Second Additional Subordinate Ji udge ol
Aligath, dated the yth of April, 1819,
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Held by LinvsAy, J. (SToArt, I, dissentisnto) that it is tha dufy of a
tortgagor, in cases where he is dealing with & minor morbgages, to take all
steps which ave nesessary to prooura the appointment of 2 guardian ad Zitem.
In & oase like this the mortgagor must apply to the Court and must biing
be‘ore the Court some psrson who is willing to act as guardian, cr, failing
that, he must satisfy the Coutt in whatever way be can that there is no person
to his knowledge who is willing to aceapt the duties of » guardien. In that
case he can ask the Court o tuke action under order XXXIT, rule 4, of the
Qode of Civil Procedure. Pandwrang v. Mahadaji (\yand Shivnath Singh v.
Manohar Lal (2) referred fo.

If, by reason of delay in the appointment of a guardian ad litem, the origi-
nal deposit has become insufficient, an addilional sum may be depositel. Dso
Dat v. Ram Autar (8; referred bo.

BruARr, ., conira. Every such case should be lyokad at upon its merits.
But, speaking generally, a mortgagor has done all that has to be done by him
when he deposits the sum dus on the date of the deposit, when he pregents a
duly verified petition and when he states to the best of his knowledge and
ability the corrsct address of an adult mortgagee and proposes, in the case of
a minor mortgages, a suitable person as guardian ad lifem. To ask him to see
that the guardian ad litem is appointed is to ask him to do something which
it is Dok in his power to do.

THE facts of this case are fully set forth in the judgment of
Lindsay, J

Mc. B. E O’Oonor anil Babu Durga Charan Bunerji, for
the appellants,

Babu Piari Lal Banerjs, for the respondents,

LaNDsay, J. :—The principal question for diszussion in this
appeal is whether a deposit of wortgage money made by the
plaintiffs in this suit under the provisions of section 83 of the

Transfer of Property Act had the elfest of stopping the running
of interest.

The facts way be staled as follows :—The plaintiffs n
the suit are mortgagees who held under a mortgage, dated
the Tth day of September, 1918. The mortgage moncy was
Rs. 2,900 and oub of this sum Rs. 2,425 was lefy to redeem a
prior mortgage which was executed on the 29th day of June,
1910. .

The suit was a suit for sale and the defendants first party
were the mortgagors, Thy defendants second party were the

prior mirtgagees.
(1) (1902) I. L, R,, a7 Bom., 28.  (2) (1919) 16 Oudh Oasas, 2616

(8) (1886) L. L. R., 8 AlL,, 502.
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The earlier mortgage of the 28th day of June, 1910, had been
executed in fuvour of five persons, some of whom were minos.

On the 24th day of Septewber, 1913, the plamntiff, Kannu
Mal, deposited Rs. 2,425 in court under the provisions of section
88 of the Transfer of Property Act. At the time of making
this deposit ho applied to the court fur scrvice of notice and
mentioned that two of the mortgagees were minors. He made
an application for the appointment of a guavdian ad lilem to
these minor morbgagees and suggested the nawe of Chhiddu
Singh who was the elder brother of the ininors.

There was a great deal of difficulty about the service of
notice in the case. Ii is not necessary to vefer to the various
applications which had to he made, but eventually notice was
served on Chhiddu Singh, who agreed Lo be the guardian ad litem
of one of the minors whose nate was mentioned in the notice,
He refused, however, to accept the office of guardian in respech
of his other minor brother, '

This led to another application buing made by the wmorl-
gagor Kannu Mal, who asked that the father of the remain-
ing minor, namely one Dambar Singh, should be appointed
guardian ad litem. After various proveedings Dambar Singh
appearel in court and on the 15¢h day of May, 1914, he was
appointed a guardian ad litem by the court.

After this, fresh notices were issued to the parbies undor
section 83 of the Transfer of Property Act and the result was
that the mortgagees refused to accept the money which had
been deposited, saying that 1t did not muke up the full amount
which was due under their morbgage.

The courts below have differed in their view of the law,
The firss court beld that 1o the circumstauces the inberest
on the prior morigage ceased to run from the date of the duposit,
that is to say, from the 24th day of Stptember, 1913, The Subor-
dinate Judge was of opinion that Kannu Mal, the second mors-
gagee, had done all that was required from him in order
votice of the deposit given to the prior mortgagaes,

The lower appellate court has held that the deposit made

on the 24th day of September, 1913, had not the effect of causing
interest to ¢ease runnming.

to have

The learned Judge, relying upon
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a decision of the Bombay High Court— Pandurang v. Mahadags
(1)~-and also upon a decision in Shivnath Singh v, Manohar
Lal (2), held that on the interpretation of seetion 84 of the
Transfer of Property Act it could not be held that the morte
gagor had done all that he had to do until the 15th day of May,
1914, when an order for the appointment of a guardisn ad
litem of one of the minor mortgagees was made, In this view
the Judge held that the deposit made in court on the 24th day
of September, 1918, was inadequate and consequently interest did
not cease to run. )

The whole case, therefore, turns upon the interpretation of

-the following words which are to be found in section 84 of the
Transfer of Property Act:—*Or, as soon as the mortgagor,

has done all that has to be done by him to enable the mortgagee
to take the amount out of court.”

In order to arrive at a correct interpretation of these words
it is necessary to refer back to section 83, which sets out in what
circamstances the mortgagee can wmhdraw the money out of
court.

Under section 83, if the deposit has been made, the court
has the duty east upon it of serving a notice of the deposit
on the mortgagee. After the mortgagee has received the notice
he has to present a petition verified in thé manner pressribed
by the law for the verification of plaints. In this petition he
has to state the amount then due on the mortgage and bis wil-
lingness to accept the money so deposited in full discharge of
such amount, Then, on depositing in court the mortgage-deed,
ifin his possession and power, he may apply for and receive the

money.

Where the mortaagee isa person of full age no diffculty

can arise. The mortgagor goes to the court, makes his deposit,
supplies the address of the mortgagee and thereupon the court
has to issue a notice. In this ease there is nobhiug more for
the mortgagor to do.

Whers, however, the mortgagee is a minor 16 seems 1mp0351-
ble to hold that he can take the steps which are laid down in
section 83, that is to say, the steps which a mortgagee has to

(1) ({1902) L. L. R, 27 Bom., 23, (2) (1918) 18 Oudh Cages, D61, '
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take before he can withdraw the money cut of court, No minor
is entitled to present a petition to court or to verify it in the
manner prescribed by law for the verification of plaints, nor
can he do any other act in court escept through a person who
has been appointed his guardian ad litem.

It follows, therefore, that up till the time a guardian ad litem
has been appointed for a minor mortgagee he is not in a position
to take action under section 83 for the withdrawal of the worts
gagee money.

The question then arises whether in such a osse the mort-
gagor has done all that the law requircs him to do when he has
presented a petition to court supported by an affidavit in which
he alleges the minority of the mortgagec an}i where, in addition,
he applies to the court for the appointment of a guardian
ad litem.

That such an appointment has to be wade in ovder to make
the proceedings under scction 83 valid in the case of u minor
morbgagee i< clear from the provisions of section 103 of the
Transfer of Property Act. This seciion refers to chapter XXXI
of the Code of Civil Procedure of 1882, which eorrespends io
order XX NII of the present Code of Civil Procedure.

It is opparent from the provisions of order XXXIT that
the appointment of 4 guardian ad litem to a minor defendant
is the act of the Court. The Court has to make an order
directing such an appointment but such an order can only be
obtained upon an applieation made to the Court by the plaintiff.

Further, it is to be remcmbered that the power of the
Court under order XXXII of the Code of Civil Procedure to
appoint a guardian ad litem is limited in this way, namely,
that no person ean, without his consent, be appointed =
guardian for the suit. This being so, no court can make an
order for the appoiniment of the guardian ad litem unless it
has before it a person signifying his willingness to accept the
office of guardian. There is, indeed, a provision, namely, rulo 4,

sub-rule (4) ,of order XXXII, which enables s court, in cascs

where no suitable person can be found willing to accept the

office of a guardian, to appoint one of its officers as guardisn
ad litem,
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It appears to me, therefore, that it is the duty of a mort-
gagor, in cases where he is dealing with 2 minor mortgagee, to
take all steps which are necessary to procure the appointment of a
guardian ad litem. In a case like this the mortgagor must
apply to the Court and must bring before the Court some person
who is willing to act as guardian, or, failing that, he must
gatisfy the court in whatever way be can that thereis no person
to his knowledge who is willing to accept the duty of 2 guardian.
In that ease he can ask the Court to take action under order
XXXII, rule 4. ‘

Applying these principles to the case now before us, it seems
to me that until the 15th day of May, 1914 when the Court finally
on the application of the mortgagor appointed Dambar Singh
the guardian ad litem of one of the minor mortgagees, the
mortgagor had not, in the language of section 84 *“done all that
had to be done by him to enable the minor mortgagee to take
the mouey ount of court.”

This is the view which was taken in the Bombay case which
has been followed by the lower appellate court. I was at firss
inclined to doubt whether that ruling laid down the law correctly,
but on eonsideration I think it does. )

There can be no doubt thet this interpretation produces
inconvenient results for the mortgagnr. In the first place,
owing to the delay which necessarily takes place in the appoint-
ment of a guardian, he is not in a position to deposit in court
the precise amount which would be owing on the mortgage ab
the date of the appointment of guardian ad lifem. It isno
doubt the fact that appointment of a guardian is very often
protracted and, as in the present case, this protraction is often
the result ot some trickery on the part of the defendant or his
friends. Another anomaly which arises from this interpretation
is this, namely, that it gives a minor mortgagee an advantage
over a mortgagee of full age, inasmuch as the interest goes on
running after the date of the deposit and can only stop when the
appointment of & guardian has been ordered by the coufs and
the full money is paidin. On the other band, it is to be observed
that as soon as a guardian ad litem of a minor mortgagee is
appointed there seems to be no difficulty in the way of the
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morigagor’s making a fresh deposit. The Act does not speci-
fically provide for this, but there appears to be no reason why it
should not be done. I notice that in a case of this Court in  Deo
Dat v. Ram Awutar (1) such a course was taken, And, again
while this interpretation of the section produces the inconveni-
ence to the mortgagor which I have noted above, it is to be
remembered that this procedure is enacted for the protection
of the mortgagor. By following this procedure the mortgagor
can pay the mortgage money to a person who can give a valid
discharge in law for the debt.

I have eome to the eunclusion, thercfore, that the view taken
by the lower appellate court is correct and that it cannot be said
in the present case that interest ceased to run from the 24th day
of September, 1913, the date on which the second mortgagee
deposited Rs. 2,425 in eourb. I am assuming of course that
Rs. 2,425 represented the full amount which was due ou the
earlier mortgage on the date of the deposit.

In the fourth ground of the memorandum of appeal a plea is
taken that an offer of the mortgage money to one of the joint
mortgagees was quite sufficient. That question, however, does
nob arise, because it is not made to appear  that the second
mortgagee made any offer of this kind. No offer was made to
one of the morigagues on behalf of all the other mortgagees; on
the contrary, the petition which was presented under section 83
shows that a deposit was made for all the mortgagces and the
Court was asked to send notice to them all.

Paragraph 5 of the memorandum of appeal raises a question
of costs which we thivk ought to be defiermined in fuvour of the
appellants.  The court of first insbance had allowed the plaintiffs®
costs againgt the mortgagors. The appeal in the court below
was brought by the prior mortgagees, and the mortgagors did
not bring any appeal against the order of costs passed by the
court of first instance. In these circumstances I think the
learned Judge of the eourt below was not right in refusing the
plaintiffs’ costs against the firsy set of defendants (the mortga-
gors), Thnose ensts should now be included in the decree in the
plaintiffs’ {favour, Lastly, it is brought to our notice that the

(1) (1886) 1. T.. B}, 8 All,, 502.
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decree which the court below has passed is wrong in form, As
to that there can be no doubt whatever, It does not provide
for the sale of the property for both the mortgage debts in case
the sccond mortgagee pays off the prior mortgage, I direct that
a decree be drawn up by this Court in .Form 8, Schedule I,
Appendix D, of the Code of Civil Procedure, and allow a period
of six months for redemption of the earlier mortgage.

SruaRT, J,:—The main question is whether the rule laid
down by the Divisional Bench of the Bombay High Court in
Pandurang v. Mahadagi (1) should be followed. I propose to
examine that ruling. It is agreed that the decision of this
appeal will turn, as it turned in the Bombay case, upon the
interpretation given to the words in section 84 of the Transfer of
Property Act (No. IV of 1882), “as soon as the mortgagor has
done all that has to be done by him to enable the mortgagee to
tak8 the ‘amount out of court” to the facts. The Transfer of
Property "Aet nowhere lays down what are the duties of a
mortgagor in this respect and the fasts in each case must be
separately considered. The eminent Judge who delivered the
judgment in the Bombay case says, ab p. 29 :—“ The sole ques-
tion appears to me to be whether it was nob incumbent on the
mortgagor, in the circumstances of this case, not only to apply
for a guardian ad litem but also to see. that onme was appointed.
It is clear that for the purposes of a tender under this Chupter
of the Transfer of Property Aet it would be incumbent on a mort-
gagor to procure the appointment of a guardian ad lifem. Till
such an appointment has been made there was no one o whom,
under the Aect, a tender on behalf of the minor could be made.
Does not this furnish us with some clue as to the measure of the
mortgagor’s duty for the purpose of a deposit ? I think it does,
though I concede thab the analogy is not perfect.” 7he learned
Judge does not lay down anything defin itely here, and with due
respect I am unable Lo agree that the provisions of the Act as to
the conditions of making a tender afford any indication as to
what are the duties of the mortgagor when ho makes a deposit.
“ Until a guardian ad litem has been appointed, all has nob been

done to enable the minor mortgagee, to take the money” out of

(1):(1802) 1. I, R., 27 Bom.,, 23.
9

1921

Kanxo Min

v.
INDARPAL
SINGH.



19921

Kawnu Man

V.
INDARPAY
Bixam.

110 THE INDIAN LAW REPORTS, [voL. XLV,

court, Something more remains to be done,—the appointment
of a guardian ad litem. Can the mortgagor claim that he hag
completely performed his part when he has made his applica-
tion?.”* 'The answer to that question i3, as is stated later,
the answer to the question whether it is the duty of the mort-
gagor to see that a guardian ad litem is appointed or whether it
is the duty of the court to see that a guardian ad litem is
appointed. “ Suppose, for example, that the guardian proposed
by the mortgagor were to refuse to act, would nothing remain
to be done by the mortgagor? Surely it wonld be incumbent
on him to propose some other guardian, because it is his
duty, as it would be under Chapter XXXI of the Code of Civil
Procedure, to see that a guardian ad litem is actually appointed,
for until then there is no one on whom the requisite notice can
be served, or authorized to take the money out of court.”” Hero
I must differ respectfully from the learned Judge. I do~nob
agree that it is the duty of any libigant to sec that a guardian
ad litem is actually appointed. “Itis true that the language
of the Legislature is nob specific on this point, but any other
view might operate hardly on those, who from personal inenpa-
city cannot protect themselves, whereas a construction that
would impose on the morbgagor the duty of sceing that a
guardian is appointed involves no practical detriment to him if
he acts with prudence. Thus it was open to the mortgagor
in this caseto have moved with suffieient promptness to secure
that a guardian should have been appointed in time,” I would
point out here that if the view taken by the learned Judge is
accepted, no amount of promptness on the part of the mortgagor
in endeavouring to secure the appointment of a guardian would
protect him in respect of the deposit which he made at the time
of his application, for ex necessitate rei the guardian must be
appointed after the money has been deposited ; and the money
which was sufficient on the date of the deposit is necessarily
insufficient at any subsequent date. I am even inclined to
think that he mightthave made his application for a guardian
before depositing his money, for the Act does not distate any
order of sequence, and it is obvious that in the case of an infant

ortgagor the applieation for a gnardian must precede the
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deposit.,” This suggestion is open to the eriticism that before
an application there must be a “lis” aund until the money is
deposited there is no “lis.” If a man applied to the court to
appoint a guardian ad litem to a minor on the allegation that he
proposed to deposit money subsequently under seclion 83 fo
the credit of that minor, he would be met by the court’s refusal
on the ground that his application was premature because up to
date there was nothing in respect of which a guardian ad litem
could be appointed. The next passage of the judgment has no
bearing on the point and may be omitted. The remainder is as
follows : * The balance of eonvenience appears to me to favour
the view that the mortgagor had not dono all that had to be
done by him until he procured the appointment of a guardian
ad litem, and where language is not preeise, it is permissible to
attribute that effect to it which best accords with convenience
and justice, for an argument drawan from inconvenience is forci-
ble in law, There i3 certainly enough doubt in the language of
the Act to permit of the application of this principle, In
coming to this conclusion 1 have not overloosed the argu-
ments based on section 102, but they are, in my opinion,
outhalanced by the considerations whieh have led me to the
result I have expressed.” It will thus be scen that the decision
of the learned Judge, then Chief Justice of the Bombay High
Court, was based very largely on considerations of convenience.
I am unsble myself to accept the view that the point should be
determined upon considerations of convenience, but if I accepted
that view I should arrive at diametrically the opposite conclusion,
Farther, it would appear that this judginent proceeds largely
upon considerations of protecting adequately an infant mortga-
gee ; but I would suggest here that an infant mortgagee should
noi be protected in such a manner as to give him an advantage
over an adult mortgagee or to the detriment of an homest
mortgagor.

With regard t» the question of the balance of ‘convenienc,
it is settled law in this province (and as far as I know the
view has not been dissented from in any other -province) thab
in the case of an adulb mortgagee the interest ceases to run
when ths money due is deposited under secbion 83 from the daﬁa

1921
Kaynu Man

9.
INDARPAL
BINGH.



1921

Kaynu Man

.
INDARPAL
SINGE.

112 THE INDIAN LAW REPORTS, [voL, xirv.

of the deposit. This view is taken by a Benzh of this Court in
Deo Dat v. Ram Autar (1), Interest stops running from the
date of the deposit and does not run until the mortgagee has
received notice, Now 1t may be that tho mortgagor gives in
perfectly good faith what he believes to be the correct address
of the mortgagee, and that the mortgagee (whose conduct can
also not be questioned) cannot be found at that address, I
may then take a very considerable period before 1t is brought to
the notice of the mortgagee that the mortgagor has deposited the
money. Nevertheless it has been laid down that once the money
is deposited, if the amount is sufficient on the date of the deposit,
the mortgagee will get mo further interest, however long he
may have to waif before he is informed that the money is
standing to his credit. A point that does not appear to have
suggested itself in the Bombay case is this, how is the mortgagor
to know the amount that he should deposit in court when one
of the mortgagees is an infant? The amount that he has to
deposit will vary, according to this view, with the interest that
acerues to the date of the actuul appointment of the guardian
ad litem. 1t is of course impossible for the mortgagor even to
guess as to what that date will be. What has he v do ? Is he to
add six months’ interest, or 12 months’ interest, or how much,
to secure the amount being suflicient by the time the guardian
at litem is appointed 2 There will be inconvenience if he
deposits too much in getting the balance returned to him. If ho
deposits too little, he is of course out of court. If he deposite
too much, he is a loser. Surely these considerations affect the
halance of convenience.

Sceondly, under the Bombay decision a miuor mortgages
is placed in an extremely advantageous position emnpared
with an adult mortgagee, In the case of an adult mortgagee
the intercst stops ruuning from the date of the deposit, In
the case of a minor mortgagee he must get more than the
amount due on the dabe of the deposit, and he may gel vory
much more, if his friends are sufficiently astute to refuse one
after another to appear as guardian ad lifem. This is perfectly
easy, as we have scen t0 some extenb in the present case. The

(1) 1886) I, L, R., 8 All, 503,
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interest for a year or even more could be added, by one man
after another refusing to appear as guardian ad litem. These
questions again appear to me to atfect the balance of cunvenience.
While it is elear that everything should be done to protect the
interest of a minor mortgagee, I do not see why a child who
has monzy invested to his credit should be given such an
advantage over a grown man, In no eircumstances is a minor
worse off than an adult, if my view be accepted. I would not,
however, decide the matter myself upon the balance of conve-
nience but upon another consideration. The law says that the
mortgagor must do all that bas to be done by him,  Surely that
means all that lies in bis power. It is to be noted that he is not
considered responsible for service of notice upon an adulg
mortgagee, the reason being that he has pot the power to
enforce the service of notice. 'F'hat power rests with the court,
Similarly he has not the power to appoint a guardian ad litem.
He can only suggest, He suggests the appointment of a suitable
person. If that person refuses, he then suggests the appointment
of another snitable person. If that porson also refuses, a fresh
suggestion must be made, until finally, helpless, he asls the
Court to appoint one of its officers. But who makes the appoint
ment? It is perfectly clear that the appointment of a guardian
ad litem rests with the court and not with the applicant, just
as the serviee of a notice upon a defendant rests with the Court
and not with the applicant, When the mortgagor has done his
best to inform the court as to who is a suitable person to be
appointed as a guardian ad litem, does not his duty end there ?
In my opinion his duty ends there. It is certainly incumbent
upon such an applicant to inform the gourt who is o suitable
person to be appointed as guardian ad litem to the minor, But
if he honestly carries ous that duby to the best of his ability,
ke should be exonerated from payment of subsequent interest
if that person refuses to accept the office of guardian ad lifem,
I consider that each case should be looked ab upon its merits.
In this case I find that the applicant, finding that there were
three adult brothers and two minor brothers, co-morigagees,
requested that one of the adult brothers should be appointed as
the guardian ad litem of the two minors, Could anything be
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more reasonable ? The refusal to accept the office of gusrdian
ad litem of the minors in question was based upon no suflicient
ground, and was palpably made to delay bhe proceedings. I
eonsider that a mortgagor has done all that has to be done by
him when he deposits the sun due on the date of the deposit,
when he presents a duly verified petition and when he states to
the best of his knowledge and ability the correct address of an
adult mortgagee, and I would only superadd as a duby in the
ease of a minor mortgagee, the proposing of a suitable person as
a guardian ad litem. To ask him to see that the guardian ad
litem is appointed is to ask him to do something which it is not
in his power to do.

For the above reasons I consider that the deposit made on the
24th day of September, 1913, was sulficient, I do not understand
it to be seriously argued in this Court that the deposit was nof
sufficient on that dage. I should take the view which was taken
by the trial court and allow the plaintiffs to sell the mortgaged
property and the prior mortgagees to tuke the deposit out of
court. As, however, this view is not the view taken by my
learned senior brother the order on theappeal will stand as laid
dowan iu his judgment.

By tuE Court :—The appeal is dismissed with costs, subject
to the modification noted in the judgment.

Appeal dismissed,

Before Mr. Justioo Tudball and My, Juslice Suloiman,
SAID.UD-DIN {Drpmnpant) v. LATIF-UN-NISSA BILL (PrAmvidrr) AND
SHAPI-UN-NIZSA BIBL (Dopenpany).*

Prs-émptim-—M whammadan low—Shafi-sharig —DBasis of right of pre-
smplion—Imperfectly partitioned mahad.

In the case of zamindari property, where tho Muhammadan law of pro-
emption applies, the basis of the right of, pro-emption us o shafi-sharig is the
commen liability for payment of Government revenuo. Where, thorefore, tho
property sold is part of an imperfeetly partitioned mahal, it doos nob make any
difference whethor the pre-amptors own shares within the same sub.division of

the mahal as the ghare gold or not. Jadu Lal Sahwu v. Janki Koor (1
reforred to,

*Becond Appeal No. 696 of 1920, from u decree ol Murari Lal, Additional

Judge of Moradubad, dated the 19th of February, 1920, confirming & decrea of
Mohsin Ali Khau, Muwsif of Naging, datod the 206k of May, 1919.
(1) (012) I L. R., 39 Calc., 915.



