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I5 follows that the answer to question (¢) must be ** No,
no suit would lie.”

Let the record goback to the Ajmer Court with this ex-
pression of eur opinion,

Under section 20 cf the Ajmer Courts Regulation the costs
of this reference ought to be costs in the appeal out of which
the reference arose. Wa recommend accordingly.
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Before Mr. Justice Tudball and Mr, Justice Sulaiman.

BHUP SINGH (Drpexpant) v. JHAMMAN SINGH AND oTHERS (Pram.
11pp8) aND MUSAMMAT GURGA KUNWAR ANp 4N0oTHER (DEPEND-
ANTS).®

Hindu law—Hindu widow=-Powsr of widew or o'her femals limitad ewner to

bind the estate—TLegal necessi‘y—~-Consont of revarsioners.

When the alienation of the whole or part of the estate in possession of &
Hindu widow or other guch female owner has to be gupporfed on the ground
of necessity, then if such necessity is not proved aliunde and the aliense does
not prave inquiry on his part and honast belief in the necessity, the consent
of guch reversioners as might fairly be expested to be interested to quarrel
with the transaction will be held to afford a presumptive proof, which, if not
rebusted by contrary proof, will validale the transaction as » right and proper
one.

Where & widow or other such female owner of an estate borrows money
for the purposed of the estate on a simple bond sud subsequently gives the
saourity of the estale for the payment of the debt, it is within her power to
bind the estate. , :

Jugul Kishore v. Jolendro Mohun Tagor (1), Debi Prosad Chewdhuryv.
Golap Bhagat (2) and Rangasami Gounden v. Nackioppa Gounden (3) referred
to. :

THE facts of this case are fully set forth in the judgment
of the Court,

Munshi Panna Lal, for the appellant.

Babu Piari Lal Banerji, for the respondents.

TupBALL and SuLAMAN, JJ.:—This appeal is connected
with F. A. 124 of 1919, as the mortgage which is the suhject
) #Pirst Appeal No. 83 of 1919, from a decrea of Muhammad Al Ausaf, »

ubordinate Judge of Aligarh, dated the 8th of -November, 1918,
(1) (1884) I, L. Ry, 10 Calo, 985,  (2) (1913) L. L B, 40 Oglg., '121
(8 (1918] 17 A. T 7.,686.
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matter of this suit isalso the subject matter of the other suit,
The facts may be briefly stated : —

One Bhagirath Singh died in the year 1880 leaving a widow
Mugammat Pran Kunwar, He had property, a 5 biswa share
in mauza Mahmudpur Jamalpur, mahal Bhagirath Singh, and a
8 biswa 2 biswansi odl share in mahal Ghair Khastgaran of the
same village, The present yevenues of these two properties are
Rs. 530-7-0 and Ras. 593-7-0. What the revenues were in the year
1880 is not stated. The widow Pran Kunwar remained in posses-
sion of the estate until the year 1886, when she died. Bhe was
succeeded by her daughter Musammat Durga Kunwar, who was
the wife of one Balwant Singh and the mother of the defendant
appellant before us, Bhup Singh. Musammat Durga Kunwar had
two sons and two daughters. The clder son Ram Singh died in
January, 1917, 'The present suit was instituted on the 18th
day of August, 1918, It is a suit brought by rortgagees on
the basis of a mortgage-decd, dated the 5th day of June, 1913,
for » sum of Rs, 5,200, The property which had come to
Musammat Durga Kunwar from her father Bhagirath Singh was
hypothecated. The deed was executed by Durgs Kunwar for
herself and as guardian of her minor son Bhup Singh, who was
then about 14 years of age, and also by Ram Singh, her elder son.
Ram Singh apparently carvied through the transaction, He
presented the doeument for registration and he admitted execu-
tion and completion and the receipt of the consideration. The
cougideration consisted of the following items :—

(1) Bs. 4,600 due by the mortgagors to the mortgagees on
the basis of a registered simple mortgage deed of the 19th day of
November, 1910, which had heen executed to secare a sum of
Rs, 6,400, '

(2) Rs. 100 taken by the executant to meet the expenses of
the deed.

(3) Bs 400 taken in cash, Rs. 275 of which was to redeem
certain ornaments which had been pawned by the Idy, and -
Rs. 125 to pay off certain parol debts.

The deed of the 19th day of November, 1910, wus also
exccuted in the same way by Musammat Durga Kunwar and
Ram Singh, Bhup Singh pleaded in defence that his mother



VOL. XLIV.] ALLAHABAD SERIES. G

had no right whatsoever Lo morigage the estate, that she
had no legal necessity for the loan and that he as the rever-
sioner was not bound to pay. The suit was broughtin the life-
time of Musammat Durga Kunwar. She was made a party
to the suit. Bhup Singh was impleaded because on the 15th
day of August, 1918, Musammat Durgs Kuawar had executed
a deed under which she gave up the whole of her life-estate
in tho property in favour of her son Bhup Singh. Musammat
Durga Kunwar pleaded that she had relinquished her life-estate
aud put Bhup Singh in possession, she had now no longer any
right in the property, that all the debts which she bad incurred
were her personal debis, and she generally supported her son,
Musammat Bhagwati Kunwar merely pleaded that she had
no interest whatsoever in the property and had been wrongly
impleaded. The court below has decreed the plaintiff’s suit
in full and Bhup Siogh bas appealed, In the connected
suit Bhup Singh came into court on the basis of the deed of
relinquishment of the 15th of day August, 1918. Certain persons,
Thakur Das and Gulab Singh, had obtained simple money decrees
against Durga Kunwar, in execution of which they had attached
some of the immovable property. The attachmenis were prior
to the deed of relinquishment, Musammat Durga Kunwar,
on the 17th day of November, 1896, had created a usufructuary
mortgage of certain property in favour of the predecessor in
title of Sannu Lal and Hira Lal, Bhup Bingh asked the
court for a de:laration that the debt borrow ed under the mors-
gage-deed of the 17th day of November, 1896, was the personal
debt of Musammat Durga RKuowsr and that hy reasom of
the relinquishment all rights of the mortgagees under the
mortgage had ceased to exist. He, therefore, asked to be
placed in possession of the property as against those mortga-
gees. In regard to the mortgage-deed of the 5th day of June,
1912, he asked for a declaration that that mortgage was no longer
binding upon the estate, inasmuoh as Musammat Durga Kunwar
had relinquished her rights. In regard to the attachments.
carried out in exezution of the mmple money decrees he asked
for a declaration that they were no longer of gy force and
were void and ineffective against him, It will shus be seen th&b
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the mortgage-deed of th> 5th day of June, 1912, was involved in
the two eases, Itis in the present appeal that we propcse to deal
with it at length. It is urged on behalf of the appellant that
the plaintiffs have failed to prove legal necessity and that, therc-
fore, they have failed to establish the fact that the mortgage is
binding upon the estatc: that tbe debts incurred by Musammat
Durga Kuuwar were all her personal debts, Ou these grounds
it isurged that the suit cught to have been dismissed. Pending
the decision of this appeal Musamwmat Durga Kunwar bas died,
The point for cur deci-lon, therefore, is whether cr not the
debt due under this morigage is one that is binding upon the
estate and as such recoverable from it by the plaintiffs, It will
be seen that the major part of the sum of Rs. 5,200 was a sum
ot Rs. 4,600 dve oun the mortgage-decd of 19th day November,
1910, which was exzecuted by Musammat Durga Kunwar and
Ram Singh, her elder son, An examination of this latter bond
ghows that it consisted of 5 items., The first item is of Rs, 475
due by Musammat Durga Kunwar ou the basis of three simple
unregistered bonds of the Ixth day of July, 1609, and two, dated
the 6uh day of July, 1909, Of these three sums, that due under
the bond of the 18th day of July, 1909, is said to have been bore
rowed for the paymeat of Government revenue, whereas the debts
due on the two simple bonds were due on three old bonds of 1906,
The second item isouve of Kas. 650-6, also due on three siniple uue
regist-red bonds exceuted by Musammat Durga Kunwarin favour
of one Thakur Das on the 25th day of February, 1910, 22nd day of
November, 1907, and 20th day of September, 1909, and a sum of
Ras. 230 leit with the creditor for satisfaction of the principal and
interest of a parol dcbt.  The third item is a sum of Ras. 925 1ol
with the creditor for payment on a simple unregistered boud in
favour of one Dwurka Das. The fourth item was the sum of
Rs. 4,300 due on a morigage-deed for Rs, 1,800 executed by
Musammat Durga Kunwar in favour of the mortgagee 0.1 ihe 23rd
day of March, 1800. An examination of this last mortgage deed,
dated the 23rd day of March, 1900, shows that the cousideration
consisted of three sums, viz., Rs. 760 due on a bond, dated the 5th
day of May, 1601, Re. 700 due on a bond, dated the 28rd duy of July,
1902, and Rs. 850 tak.n for the purposes of paying Goverument
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revenue. The last itemr was one of Rs. 50 on account of eosts of
execution and registration of the deed itself.

It must be admitted that the evidence as to these old debts
and the grounds on which they were incurred is by no means
clear or satisfactory. It is urged on bebalf of the appellant
that, as they were nearly all on unregistered simple bonds, they
must have been clearly the parsonal debts of Musammat Durga
Kunwar, and that, therefore, they cannot be binding upon the
estate, It is furthermore contended that, even if Musammat
Durga Kunwar had executed those simple money bonds and
borrowed the money for the purposes of the estate, still she had
no legal power subsequently to bind the estate by a mortgage to
cover the payment thereof. Tor this latter proposition Mr,
Panna Lol has to admit that he has no authority, He has quoted
cerbain cases before us, namely, Dhiraj Singh v. Manga Ram
(1) and Kallw v. Faiyaz 4li Khan (2); but the former of these is
a case in which the ereditor had sued the reversioner after the
widow’s death, and the second is a ease where a suit was broughs
against the widow, a simple money decree obtained against her
and the property sold in exeeution of that decree. It was held
that what was sold in that case was merely her life-estate and
nothing more, We wonld call attention to the case of Jugul
Kishore v, Jotendro Mohun ZTagore (3). There it was held,
that even in bhe case of a simple debt incurred by a widow, if
she be sued as representing the estate anid the property is sold
the whole interest would pass and nob only her life-estate. We
do mot think it possible to hold that where a widow or a female
owner borrows money for the purposes of the estats ona simple
bond and subsequently gives the security of the estate for the
payment of the debt, it is beyond her power to bind the estabe
in this way. In the present case, assuming for a moment
shat all these old prior debts were inourred by Musammat Durga
Kunwar for the purposes of the estate, we think that she had
full power to give the security of the estate to secure the
pagment of those debts, The present case, we think, may be
decided on a different principle. There are certain facts which

(1) (1897) L L. R., 19 AlL, 800.  (3) {1908) T. L. K., 80°ALL, B9,

(8) (188¢) I, L, R, 10 Cslo,, 985: ‘
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ave established by the evidence and which we think ought to be
seb forth. Tven some of the appellant’s witnesses bad to admit
that on the death of Bhagirath Singh Musarnmat Pran Kunwar’s
attempb to obtain mutation of names in her own favour was
resisted by the agnates of Bhagirath Singh; that later on when
Pran Kunwar died Musammat Durga Kunwar was similarly
resisted and resisted with a good deal of force. It appears that
ihe male relatives of Bhagirath Singh descended upon the house
and practically removed all the movable goods from it. They
contested Durga Kunwar’s attewpt to obtain mufation of
names. The witness Umraoe Singh had to admit that he on her
hebalf spent ab least Rs, 600 or Rs, 700 in sccuring mutation.
He does indeel say that he never elaimed puyment of what he
had spent for her, but this we do not for an instunt belicve.
One of the documents on the reeord also discloses the fact that
a dearee had heen obtained agsaingt Musamionb Pran Kunwar in
her life-time, which Musammat Durga Kuunwar bad to satisty,
Phere is also the fach tbat the ustate was swall. It 15 brue thut
the appellant’s witnesses trivl to wuke onb a somewhat exagger-
ated income of this estate. The Govermwent Revenue at the
present time is only abouy Rs. 1,000. A good porticn of the
propecty has for years been in the hands of nsufructuary mort-
gagees, Ab Lbo time Musammat Durgs Kunwar gol possession
of the estate, which Was aboub the yeay 1886, the profits of this
ostale must have been considerably less than they now are, 4
is also pravedl by the evidence that Musaminat Durga Kunwur’s
husband Balwaut Singh resided with his wife ns the house of her
woobher. There is not a serap of cvidence to show that Dalwaut
Yingh bad any properly of his own, and it is clear that the
hushand and wife aud the whole family lived on the property lofy
by Bhagirath Singh. There were two daughters an.l two sons and
bath these da:ugllters and sons were married, The family was
Thakur family, and Rajputs asa class ave notoriously given to
excessive expenditure on the occasions of marriages, One
witness has made the absurd statement thab the gifts at the time
of marriage were equal to the expenditure incurred, Such
gvidence is valueless and is manifestly untrue. The circums
stances, therefore, of this estate were such as to show good
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cause for Musammat Durga Kunwar running into debt, She
must have started hor possession of the property with a load of
debt upon her, incurred by her for the purposes of protecting
the estate and in securing it for herself and her sons, We then
have the fact that in the year 1910, wheu she created the mort-
gage for Rs. 6,400, she had two sons, one of whom was a minor
and the other was of age. The two sons were immediate rever-
sioners to the estate and the only one of them thab was able in
law 0 express consent astually combined with his mother in the
execution of the mortgage-deced. When, later on in ths year
1912, the mortgage-deed now iu suit was executed, it was simi.
larly executed by the mother and the elder son Ram Singh,
An examination of the deed shows that it was Ram Singh who
presented it for registration and who carried it through, It is,
therefore, clear that the only next reversioner who was able to
give consent ook an active part in the transaetion and joined in
the execution of the deed. It was held in the case of Deb;
Prosud Chowdhury v. Golap Bhuagat (1) that “alienation by
way of mortgage by a Hindu widow as heiress of a portion of
the estate of her deceased husband withous proof either of legal
neeessity or of reasonable inquiry anl honest belief as to its
cxistence, but with the consens of the nexi reversiomer for the
time being, will be valid and binding on the actual reversionor,
if the presumption of legal necessity or of reasonabls inguiry
and honest belief raised by su:h econgent is not rebulted by  more
cogent proof . In the present case there is clearly no rebutting
cvidence whatsoever,

In the case of Rungasami Gounden v. Nachiappa Gounden
(2) their Lordships of the Privy Council exprassly laid stress upon
and showed approval of the decision in Debi Pros.d Chowdhury
v, Golap Bhag (1), Wequote the following from that decision :—
«“When the alienation of the whole or part of the estate is
to be supported on the ground of necessity, then if such necessity
is not proved aliunde and the alience does not prove inmquiry on
bis part and honest belief in the necessity, the consent of such

reversioners-as might fairly be expected to be interested to

. quarrel with the transaction will be held to afferd a presumptwe
(1) (1918) 1. I R. 40 Cale,, T2L () (1918) 1T A. L. T, 536.
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proof which, if not rebusted by contrary proof, will validate the
trancaction as a right and proper one. These propositions are
substantially the sume as those laid down by Jenkins, C. J., und
MUKER:L, J , in the case of Debi Prosad”.

We think that this privciple applies Lo the present case,
There is no rebutting ovidence. The origin of the debt is lost
in the dim pist, There are facts which go to show that the
lady, Musawmat Durga Kunwar, had good reason to incur debb
for and on beh.lf of the estate and we have the sole next rever-
sioner (her own son) capable of consenting, joining with her
in executing the mortgage. It must be rememnbered that she was
not without advize or help, she had ber husband as well as her
adult son. There was no incenliive for her to destroy the estate or
to encumber it without good cause, Her natural affection aloue
would have made her strive to protect the estate for her son.
This is nob the cose where the next reversiomer is a distant
relative of a Jdeccased husband, but one in which the next
reversioner is actually ths own son of the temals owner, We
think, therolore, that, applying the principle laid down in the
cases mentioned above, we must in the circumstances draw the
clear inference that the mortgage was executed for the purposcs
of the estatc and is therefore a legal and binding oue, Under
these circumstances we think that the decree granted by the
court below is a proper decree and the appesl therefore fails,
We dismiss it with costy,

Appeal dismissed,

Before Mrs Juslice Lindsoy and My, Justico Stuark
KANNU MAL axD ax0THER (Pramnvryys) v. INDARPAL BINGH sxp
OTHERS |DErENDANTH)*.
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Un & construction of seokions 83 and 84 of the Transfer of Proporty Act,
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