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recover the full sum of Rs. 470-11-2 as compensation as originally 
allowed to them by the District Judge on t/ie 27tli of July, 1917. 
The appellants will be entitled to their costs of this appeal from 
ihe opposite party.

Appeal allowed^

M IS C E L L A N E O U S  C I V I L .

JSefore Mi\ <Tusi'm Walsk and Mr. Jusiice Watlach,
EAM LAL (Pla.ihtie'p) v. DEO EA? (Det?eitoa3Jt)® 

AriHiration—Bsfarenas to arhUraliioti mada iianiing a reference of an 
appeal to th& Hifjh Court under ssrMosi 17 of ihe Ajmer Courts Regulation— 
Ju,risdiotlo>i—G uil Fi'oouliirti Coih, 1903, sahedide 11, paragraph 1.

HelcJj on a refoi-ence to the High Coui’t nuder section IT of tlie Ajmei' 
Courts Begulation, that it jg open to the pai’f.es to an appeal to refer tho 
matters in dispute between them to ai-bitration even after they have obtained 
an order of reference to the High Court,

T his was a reference to the High Court under section 17 
of the Ajmer Court Liegulabion. The facta which gave rise to 
the reference and the points as to which the decision of the 
High Court was asked are set forth in the following order of 
the Additional District Judge of Ajmer-Merwara

“  In suit No. 11 of 1912 filed by the applicant in this 
reference, Bam Lai, for cancellation of a sal e-deed against the 
opposite party Shoo Das, the Assistant Commissioner and 
Subordinate Judge, Ajmer, gave Ram Lai a decree, Sheo Das 
then filed an appeal in this Court and it was in due course 
dismissed. Sheo Das then obtained a reference to the Hon’ble 
the High Court at Allahabad. When this reference was pend­
ing Sheo Das died; moreover, parties filed an application in this 
Court asking this Court to refer this case to arbitration. The 
High Court accordingly was pleased to send back the case here, 
to bring the representative of Sheo Das on the reeord, as well 
as to dispose of the arbitration petition. This Court accordiagly 
decided to refer the case to arbitration. Ram Lai was evidently 
dissatisfied with the award and .filed an olsjection,:,which was 
overruled. He then filed a Civil Suit, No.. 4ii of 1919, before 
the Subordinate Judge,. Ajmer, seeking a declaratoryi,decree, 
to the effect that the order of this Court
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dated tTie IStk of August. 1916, referring the matter to arbitra­
tion was ultra vires and all proceedings subsequent thereto 
null and void. The defendant meb ihe suit with the following 
pleas;—

(1) That the suit was not maintainable.
(2) That the court had no jurisdiction to entertain it.
(6) That the suit was barred by the rule of res jud i­

cata.
The Subordinate Judge framed, amongst) others, the follow­

ing issues:—■
(a ) Had the District Judge no jurisdiotion to refer 

the matter to arbitration, in the course of 
proceedings under section 17 o f the Ajmer 
CourtSgRegulation and are his proceedings ultra 
mrea ?

(h) Is this court competent to entertain the suit ?
(o) Is the suit barred by the rule of Tes judicata ?

The Subordinate Judge decided the first issue against Ram 
Lai, the second and third in hia favour, and dismissed the 
suit.

There wag an appeal to this Court and I confirmed the 
judgment and decree of the Subordinate Judge, not merely 
because I concurred with him in his finding on the first issue but 
also because I was of opinion that the question of want of 
jurisdiction or otherwise of this Court to deal with the petition 
of arbitration was not a question which could be re-agitated in. 
a suit, and that the act of this Court in having placed the case 
in the bands of the arbitrators being umhallenged in the court 
above—in the cotirfc of the Hoa*blo ihe Chief Commiasionor— , 
became a finally decided matter between the parties and the 
parties were estopped fro;n re-opening the case bv a suit. On 
the question of merits i.s., whether thig Court could, properly 
speaking,refer the matter to arbitration when it had wished 
its hands o f the case after dismissing the appeal, I was of opinion 
that the requirement of Suhedule IX, Rule 1, of the Code of 
Civil Procedure that a case can be referred to arbitration only 
before a judgment is pronounced, was fully satisfied, as the 
reference of this case to Allahabad re-opened it.
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The questions, therefore, for decision of the Hon’We the 

High Court are as follows
fa) Whether the reference of the case to the Hon’We the

High Court re-opened it, so as to conf er on this
court jurisdiction to refer the matter to arhitration. 

fbj Did the decision of this court to refer the matter to 
arbitration estop the plaintiff Ram Lai from re­
opening the question by a suit, i.e., whether he was 
bound by the estoppel of res I

( g)  Could a suit lie to obtain the declaration of the ques­
tion whether the District Court or any other court 
had jurisdiction to dispose of the case in the way 
they did, i.e., by referring to arbitration ?

The case ia accordingly submitted under section 17 of the
Ajmer Courts Regulation iSTo. I of 1877 to the Hon'ble the High 
Court for judgment on the above points. My own opinion as to 
poi.it (a) is in the affirmative and as to (b) and (o) in the 
negative.”

The case was argued before the High Court by—
Mr. Nihal Ohand and Babu Surendra Nath Gupta, for the 

applicant and Mr. N. G. Vaish, for the opposite party.
W alsh and W allace, JJ.;—We have no doubt as to what 

our answers to these questions should be.
To question (a) our answer is, to adopt a technical form, 

“ No, it) did n̂ob re-open it so as to confer jurisdiction to refer 
the matter to arbitration, but it did not affect it and the Ajmer 
Court had original jurisdiction to refer the matter to arbitration 
up till the final disposal of the suit.”

We will state our reasons to remove any possible misunder­
standing. The position presente itself in this way. The courts 
at Ajmer having pro tanto disposed o f the litigation, there 
still remained the right of the parties to obtain a reference to 
the High Court. As appears by the referring order of 1916, 
the parties were within their rights in asking for a reference. 
The decision of the suit hinged, as is said in the referring order, 
upon the questions referred,. and the Ajmer Disipet Oouift 
expressed its own opinion as to wbafefche answers, of the questious 
should be, The Ajmer Act provides tltat th(& filial
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1921 be entered up in, accordance with the decision of the High Oourt. 
"r'am hkh our view the best analogy is that of a preliminary decree and 
^ a final decree, and pending the final order of the Ajmer court

on receiving the answers of the High Court to the reference, the 
suit was still, to adopt the language of the arbitration schedule 
in the Code of Civil Procedure, “ pending judgment.’* While 
it) was so pending and the High Court; had not given its answers 
the parties agreed to refer the matter to arbitration. We are 
clearly of opinion that without the agreement of the parties 
the court could not have done so, because the court had already 
adopted the agreement of the parties to refer the matter to the 
Allahabad High Court, but it could allow the parties to override 
the reference on any terms they saw fit. It is no business of 
ours why they did ao, but, as we have said, pending the final 
decision, while the matter was in the High Court, they agreed 
in the most explicit terras to settle the case amicably, to appoint 
a Barrister and a Pandit as arbitrators, to agree to what they 
decided and “ never to go back upon it” —language which has a 
strange ring in 1921, though used as the foundation of an appli­
cation to the court in 1918. The High Court was informed of 
this agreement and held its hand. On the 8th of Augusts 1916, in 
pursuance of the agreement, the District Judge ordered the 
matter to go to arbitration and directed the arbitrators to file 
their award by the 31st of August, 1916. In our opinion, in spite 
of the reference to the High Court, and not in any way because 
of the reference to the High Court, or because of anything which 
the High Court said, this waft an arbitration in a suit in which 
the parties agreed that the matters between them should be 
referred to arbitration. By paragraph 1 of schedule II of the 
Code of Civil Procedure they were, at any time before judg­
ment was pronounced, at liberty to apply to the court which 
ordered the order of reference. By paragraph 3 (2) of the 
same schedule the court, from the date of that order, was unable 
to deal with the matter in suit. It follows from this that' 
our answer to question (b ) must be “ yes.”  The oourt was 
prevented by law from dealing' with the matter in the suit 
thereafter, and a fortiori from dealing with it in another 

■ suit.
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It follows that the answer to question (o) must be “  No, 

no suit would lie.**
Let the record go back to the Ajmer Court with this ex- 

pression of our opinion, Deo b ĵ.
Under section 20 cf the Ajmer Courts Regulation the eoats 

of this reference ought to be costs in the appeal out of which 
the reference arose. We recommend accordingly.
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Before Mr. Justice Tudball and Mr, J'ugiiaa Sulaim m .
BHTJP BINGH (D ependaht) v . JHAMMAN SIKQH ahd o th sb s  (Prj,iH.

TiS'S'S) AND MUSAMAIAT Q-URGA KUNW AR jlnd ahotheb {D bpehd- 1921
iNis).*

Hindu law—Hindu widow— Pomsr o f widow oro'her fem aU limited, owm r to 
bind thsesSate-—Legal m c0ssi‘,y~-Cons@nt o f revsrsiomrs.

When the alienation of the whole or parfc of tha estate in posssssion of a 
Hindu wiflow or other such female owner has to be supported on the gcouncl 
of necessity, thsa if such naeaasityia not provsd alim da  and the aliensa does 
not prove iuq^uiry on his part and honest belief in  tha necessiiiy, the consent 
of such reversioners as might fairly be espect&i to be interested to quarrel 
with the transactioa will be held to afiard a prssumptive proof, which, if not 
rebutted by contrary proof, will validate the tiansaotion as a right and proper 
one.

Where a vfidow or other such female owner of an estate borrows money 
for the purposes of the estate on a eimple bond and subBeg^uaatly gives the 
aeourity of the estate for the payment of the debt, it Is withia her power to 
bind the estate.

Jugul Kiakore v. Jokndro M ohun Tajor  (1), J>eU Proiad Ghowdhury v.
Qolap Bhagat (2) and Rangasami Gound$n y. Nachiappa Qoundm  (3) referred 
to.

The facts of this case are fully set forth in the judgment 
of the Court.

Munshi Panna Lai, for the appellant.
Babu Piari Lai Banerji, for the respondents.
T u d b a l l  and S u l 4 im a n ,  JJ. -This appeal is coaneoted 

with F. A. 124 of 1919, as the mortgage which is the subject
* First Appeal No. 33 of 1919, from a deorea of Muhammad All Aaeat, 

uboidiaata Judge of Aligarh, dated the 8th of November, 1918.

(1 ) (1834) I . L. B .. 10 Oalo., 995. (2) (1918) I. L . B ., 40 0 ^ . ,

(3J (1918) 17 A. f - t m -


