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time tlie evidence no donl)t is meagre, but we are con- 
vinced that no case has been made out for interference Ram

N a R.'VIN'

w ith  the decree of the court below .
- NANDEAN I

W e accordingiy dismiss tliis appeal ^i-itl! costs. iuxnwab.

Before Mr. Justice Sulaiman, Acting Chief Justice, cmd 
Mr. Justice Kendall.

K E IS H N A  DAS and OT'HERS (DECREE-HOLDEyRS) V. Pvi\M 
GOPALi S IN G H  and oti-ires (O pposite pabties.)*

Civil Procedure Code, seetion 68; schedule I I I , paragraph 1—  
Execution of decree— Execution transferred to Collector 
— High Court not competent to interfere -with Collector's 
orders, even though erroneous.

When a decree has been transferred to a Collector for 
execution under the provisions of section 68 of the Code of 
Civil Procedure, it is not competent to tlie Hif'di Court to 
interfere with ihe orders passed by him even though they 
may be obviously not warranted by the provisions of sche- 
dnle III, paragraph 1 , of the Code. Shahzad Singh v. 
Hamiman Rai (1), and Girdhari Jjal v. Jhaman Lai (2), 
followed. Mahadaji Karandihar v. Hari D. Chiknc (3\, re­
ferred to.

T he facts of this case sufficiently appear from the 
judgement of the Court.

Pandit JJynci Shankar Bajpai, for the appellants.
Dr. N. G. Yaisk, for the respondents.
S u la im a n , A. C. J. and K e n d a l l ,  J. :— T h is  is 

an appeal by the decree-holders arising out o f execu tion  
proceedings. A final decree fo r  sale was passed on  the 
30th o f  April, 1919, in  favou r o f the appellants against 
the respondents. The property  ordered to  be sold was 
fou n d  to  be ancestral p rop erty , wdth the consequenGe

1928 
April, 18.

=i;Ii’irst Appeal Ivo. 40 of 1927, from a decree of Hanuman Pi'asad Verma, 
S\ibordinate Judge of Benares, dated the 13th of November, 1926.

(1) (1924) LL.R., 46 AIL, 562. (2) (1926) 23 A,. L. J., 197.
(3) (1883) LL.R ., 7 Bom., 382.



that the civil court, under section 68 of the Code of
- EBtsHKA - Civil Procedure, transferred the execution of the decree 3-)as

V. to the Collector. The decree was for about Rs. 11,000, 
and the Collector accepted payment of Rs. 6.000 and 
granted a lease of the property for a period of 12 years, 
directing that the lease money at the rate of Rs. 500 a 
year should be paid towards the discharge of the decretal 
amount. He also reduced the rate of interest from 6 
per cent, to 5 per cent. The decree-holders sought 
to get this order revised in appeal by the Commissioner, 
but failed. An application to the Board of Revenue 
also was infructuous.

The decree-holders then applied to the execution 
court praying that all proceedings taken by the Collec­
tor may be set aside and the decree-holders may be 
permitted to take out execution afresh. The learned 
Subordinate Judge has held that the Collector’s proce­
dure was not in accordance with schedule III, para­
graph 1, of the Code of Civil Procedure and has allowed 
the application, so far as the Collector’s order related 
to the reduction of interest, but has declined to do any­
thing further. The decree-holders have appealed, but 
the respondents have submitted to the order.

Ti l ere can be-no doubt that the order of the Collector 
was not justified by the provisions of schedule III. His 
jnrisdiction was limited to the powers conferred upon 
him by that schedule. Paragraph 1 only could apply to 
a mortgage decree for sale. Paragraph 2 and the provi­
sions of some of the subsequent paragraphs were inapplic­
able because the decree was not a simple money decree. 
Under paragraph 1 (b) he could raise the amount of the 
decree by letting any property for a term on payment 
of a premium, but that implied the raising of the whole 
of the decretal amount within a reasonable time. It 
did not permit of payment by instalments, which even
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a civil court had no power to direct. It is also clear
that the Collectô r had no jurisdiction whatsoeÂer to - Ebishna -
reduce the amount of the decree by reducing the rate of ©.
• E a M  G O P A t i
i n t e i C b t .  Singh .

The learned advocate for the respondents has to 
concede that the order of the Collector was not in com­
pliance with the provisions of paragraph 1. Had the 
attention of the Collector been drawn to rule 978 of 
chapter 40 of the Manual of the Eevenne Department, 
he would undoubtedly have not granted a lease for such 
a long period.

But the first question before iis is whether we have 
any jurisdiction to interfere in the matter. The learned 
advocate for the appellants contends that the execution 
court, which had transferred the execution, had power 
to recall the record and rectify any mistake that might 
have been committed. In support of his contention he 
relies on the case of Mahadaji Karandikar v. Hari D.
Ghikne (1) and a remark of M ukerji, J. , in the case of 
Shahzad Singh v. Hcmuman Rai (2), where- it was 
said that the court could recall the papers.

No doubt it is possible to conceive of contingencies 
when the civil court may order that the papers wbicli 
had been transmitted to the Collector should be recalled.
But what the appellants want is that the papers should 
be recalled and the proceedings set aside. This would 
amount to an interference with the procedure adopted by 
the Collector.

We are of opinion that the civil court has no juris­
diction to interfere with the orders of the Collector in 
such a case. In special cases an appeal to the Com­
missioner is provided for under the rules made by the 
Local Government, but once the execution of the decree- 
has been transferred, the civif court cannot interfere

(1) (1883) LL.E ., 7 Bom., 332. (2) (1924) L L .E ., 46 All., 563.
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with the orders passed by the Collector or rectify mis- 
Keishna fcakes committed by him. Indeed, rule 12 of chapter I"\̂ 

of the General Eules for the subordinate courts clearly 
provides tliat a civil court has no power to interfere 
witli tlie procedure of a Collector in the execution of 
a decree \̂̂hich has been transferred to him under sec­
tion 68.

We cannot, therefore, under the guise of calling for 
the record from the Collectorate, nullify the proceedings 
taken there. Nor does it appear that the calling for 
of the record would put an end to all that has been done 
previously.

Our view finds support from the decisions of this 
Court in the cases of Shahzad Singh v. Hanuman Rai 
(1) and Girdhari Lai v. Jhaman Lai (2).

In this view of the matter Ave must dismiss the 
appeal, which is dismissed accordingly.

Appeal dismissed.
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Before Mr. Justice Mukerji and Mr. Justice Weir.

NABI-UN-NISSA B IB I (D e fe n d a n t) v . LIAQAT A L I and
,  1 ^ 2 8  A N O T H E R  ( P n ^ I N T I F F S )  A N D  KHAIB-UN-NISSA B IB I

April, m
------------------  AND oiHERS (D e f e n d a n t s .)"^

Muhammadan laic—Waqf—Waqf not invalid for the sole 
reason that the first miitwalli is a minor.

A waqf, otherwise vahd, will not fail for the sole reason 
that the muttoalli appointed by the ivaqif is a minor. Piran 
M. Ahdool Karim (8), Muhammad Nasim v. Muhammad 
Ahmad (4:), Khatun Begam -v. Ejaz Ahmad (5), and Raza v. 
i i r (6), referred to..

*Second Appeal No. 1140 of 1925, from a decree of A. G. P Pullan 
niBtrift Judge of Moradabad, dated the 30th of April, 1925, reversing a decree 
of Girish Prasad, Third Subordinate Judge of Moradabad, dated the. 29th of 
August, 1924.

(1) (1924) LL.R., 46 All., 562. (2) (1926) 25 A.L J 197
Cases, 389.

IP) (1916) U  A.L.J., ld2. (6) (1916) I.L.R., 40 Mad., 941.


