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begun in a competent Revenue Court regarding the property 
in suit, it was not open to tlie plaintiffs to come to the Civil 
Court and raise there a question of proprietary title which it was 
open to them to raise before the court dealing with the partition.
The fact that the partition proceedings are carried to a eomple- Sraon.

tion before the appellate court is able to deliver its Judgment 
does not seem to us to affect the case. The question whether 
a suit is maintainable or not is a matter to be considered in 
connection with the circumstances which exist at the time 
when the suit ig brought into the court. For these reasons, 
therefore, we hold that the view of the law taken in Ganesh 
Tewari v. Salih Pancle (1) is correct and that the present 
suit was not maintainable and was liable to dismissal. The 
appeal, therefore, fails and is disraisse:! with costs to the respon­
dents.

Appeal dismissed.

B e fo r e  S i r  G r in m a o d  M e a r s , K n i g h t j  C h i e f  J u stice , a n d  Juetioa S i r  F ra in a d a  
G h a r a n  B a m r j i .

MUHAMMAD HANIF and oiHEsa (D em ndah ts) v. ISHBI PEASAD
(pLiXNTIFff),*

M o r t g a g e ^ -S u i t  f o r  re co v e r y  o f  th& m orlgarje m o n e y — D is^oasnssioii o f  m o rtga g es  
fr o m p a r k  o f  tha morijajei p r o i m t y - -A o g i m s 6 m a $  o f  m o r tg a g e e — TIltm ai&  
d is p o m s s io n  f r o m  th e r& m a in d er— L i m i M i o n — T e r m in u s  a q u o .
PlainbiiJ in 1894, took a usuiructuary moitgage of eleven villages, know- 

ing at the time that nine of the vi-lageg wera subject to a prior mortgage. 
He either never obtained possession oj these nine villages or ha lost possasaion 
in 1897, when they wai-e solcl in exeoutioa of a deorea on ihs prior mortgage. 
He, however, acquiesced in the situation and apparently remamed content- with 
tha possession of tha remaining two villages as sac irity for the money advanced 
hy him . In 1916 plaintiff was dispossessed of the two remaining villages, and 
thereafter inbtituted a suit for the recovery of tha mortgage money,

E 0ld that in the oirouinstanoes tha snit -was not barred by limitation, 
the plaintiffs cause of action having arisen only on his dispossession from the 
last two Yiilagas.

T he iacts of this case are fully stated in the judgment of the 
Court,

Maulvi Iqbal Ahmad, for the appi'llarts,
Babu Lalit Mahan Banerji, iav the respondents.

* First Appeal No. 58 of l9 i9 , from a decree of Eaj Bihari j£ a lj Sphorr 
dinate Judge of Aaatagarh, dated the 20th of Novemberj 
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MSARS, C. J., and BaNERJIj J. -This and the connecfceJ appeal 

No. 70 of 1919 arise oiifc of a suic brought by the plaintiff respon­
dent) to recover money alleged to be due upon a zar4-peshgi lease 
executed by the defendants in favour of Baldeo Prasad, father of 
the plaintiff, on the 12th of December, 1891 The property (jom- 
prised in the mv-i-psshgi lease, which is in reality a usufructu­
ary mortgage, consisted of 11 villages, 9 of which were subject to 
a prior mortgage, on which a decree had been obtained in 1893. 
According to the terras of the usufructuary mortgage, the mort­
gagee was to remain in possession of the 11 villages and the 
mortgage could bo redeemed upon payment in the month of Jeth 
of any year of the principal amount borrowed. The principal 
amount secured by the mortgage was Rs, 9,000 and the plaintiff 
claims that amount together with interest, on the allegation that 
he was dispossessed in May, 1910, from two of the villages includ­
ed in the mortgage, of which he wap; in possession. Various 
pleas were raised by the defendants, hut wo need not refer to all 
of them, as we propose to deal with such of the pleas as have been 
put forward before us in the two appeals. The court below has 
made a decree in favour of the plaintiff for Rs. 4,000 and 
interest, it being of opinion that out of the E,a. 9,000 mentioned 
in the mortgage-deed, the payment of Rs, 4,000 only had been 
proved.

The first contention raised before us in this appeal, which 
has been preferred by three of the defendants only, is that the 
payment of consideration for the docuu ent in suit has not been 
proved. It must be borne in mind that the execution of the 
document has been fully established by the evidence, and on this 
point there is no dispute. In the document itself the receipt of 
the consideration was acknowledged and at the time of regis­
tration it was admitted that consideration had been paid. 
Therefore, on the face of the document and on the face of the 
admission made before the Sub-Registrar there was sufficient 
evidence of payment of consideration. However, it appears that 
Badleo Prasad, iather of the plaintiff, who was the original 
mortgagee, stated in a deposition made by him in 1898 in the 
Revenue Oourt, that the amount which he had paid was entered 
in his account books aid iho inference from the whole of hî
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statement is that the full amount of consideration was not paid. 
In tlie present suit one of the witnesses for the defendante, 
Bakhshi Khan, stated that in his presence Rs. 4,000 was paid. 
He also stated that other sums had been paid, but not in his 
presence. Therefore, so far as the amount of actual payment is 
concerned, there is only the evidence of Bakhshi Khan as to the 
payment of Rs 4,000. The court below has believed the state­
ment of Bakhshi Khan, and we see no reason to disbelieve it. 
I f  lie had been a false witness and if he had been inclined to 
give false evidence on behalf of the plaintiff, he would in all 
probability have stated that the whole of the Rs. 9,000 had been 
paid in his presence. So far, therefore, as his evidence is eon- 
cerned, it is reliable and proves the payment of Rs. 4,000. This 
payment is also supported by the admipsions to which we have 
already referred. The respondent has not preferred any objec­
tion as regards the balance of the consideration and has submit” 
ted to the finding of the courb below as to the payment of 
Rs. 4,000 only. So far, therefore, as-the question of oonsidera- 
tion isconeerned, we are in full agreement with the decision of 
the court below and must repel the plea advanced |on behalf of 
the appellants.

The next contention on behalf of the appellants in this case 
is that Jasodanand, who purported to have signed the mortgage' 
deed for them as their general attorney, had no authority to exe­
cute a document like fche present on their behalf under the power 
of attorney which he held from the defendants. The court below 
was of opinion that that p^wer of attorney authorized Jasoda­
nand to execute documents of this nature on behalf of the appel­
lants. We have considered the terras of the povier of attorney 
and we find that the authority given by that documen "̂ to the 
attorney appointed by the appellants was an authority to produce 
for registration and obtain registration of ordinary leases, mr-i" 
pesligi leases, leases granted to tenants and similar documeuta 
executed by the principals. There is no authority in. the docu­
ment as we read it, empowering the attorney- to execute a lease 
o ra  aar'i-pesfigi lease on behalf of the appellanta. We have, 
thereforej to consider whether the act of Jasodaiiand in signing 
the mortgage-deed on behalf of the a p p e lla » t s  w as ratified by-the .•
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]021 appellants. The mortgage, as we have said above, was executed 
in 1894. It has been proved that until 1B16 the mortgagee was in 
possession of two of the mortgaged villages. It is thus manifest 
that for this long period extending from 1894 to the date of the 
institution of the present suit, the mortgage was never repudia­
ted by ohe appellants. It was acquiesced ia, and at no time did 
the appellants dispute its validity. It  was contended on behalf 
of the appellants that the raortgage-deed was ah initio void inas­
much as it had not been signed by the appellants themselves a& 
required by section 59 of the Transfer of Property Act. On the 
face of it, however, the document) was signed by a person who 
professed to be the general agent of the appellants. I f  in faofc 
he had been the general attorney of the appellants empowered to 
execute a mr-i-peshgi lease on their behalf, the signature of the 
appellants on the zar-i-peshgi lease which is the mortgage-deed 
in the present ease, would have been a auflieient signature so as 
to bind the appellants. Therefore, when the document was exe­
cuted it was not on the face of it a void or invalid duciiment. In 
the subsequent contest which has arisen in the present suit, the 
question has been raised that Jasodanand had no authority to 
execute the documenb. As we have already stated, upon a true 
construction of tbe power of attorney executed in his favour he 
was not authorized to grant a zar-i-peshgi lease, but we have the 
fact that ever since the date of the lease, of which the appellants 
had perfect knowledge, the lease has been allowed to be acted”  
upon, and this, in our opinion, amounts to a ratification of the 
act of Jasodauand. This being so, it is not open to the appellants 
now to contend that they are not bound by the document which 
Jasodanand signed for them.

The third question raised, which was argued at some length 
before us, was the question of limitation, The docaraent on which 
the claim is based provides, amongst other things, that if the 
mortgagee is dispossessed or does not obtain possession, he would 
be entitled to sue for his money with interest. On the strength 
of this provision it is contended that i f  the mortgagee did no^ 
obtain possession of a part of the mortgaged property in 1894 or 
was dispossessed in 1897, when nine of the villages comprised intbe 
iportgago were sold by auction in execution of the decree obtained
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on a prior mortgage in 1898 by Maliadeo, the brother of Baldeo 
Prasad, the right of Baldeo Prasad the mortg’agee to sue for his 
money arose either in 1894 or in 1897, and that as the present 
suit was instituted after the expiry of twelve years from t hose 
years, it is time-barred. On the other hand, it is urged that 
possession of the nine villages had never been, obtained by the 
mortgagee; that he had obtained possession of the two villages 
which had not been sold, namely, the villages of Lado and 
Bijarwa; that be remained in possession till 191b‘, and that there­
fore there was a waiver of the right of the mortgagee to claim 
his money, and that it was only when he was subsequently dis- 
posscsseii that his right to recover the money accrued. We 
think that the latter contention is well fouiided. The evidence 
proves that ihe mortgagee obbaine! passes-sion of the two villages 
mentioned above from the time of the execution of the mortgage 
in 1894. A number of revenue receipts have been produced to 
show that he paid Government revenue for these two villages 
even before the auction sajle in 1897. He has also given evidence 
to prove that he was in actual possession until 1916 and that it 
was only in that year that he was dispossessed. On this point 
we agree with the finding of the court below. What happened 
then is this. The mortgagee obtained a mortgage of eleven vil­
lages. At the time he took the mortgage he was aware of the 
fact that there was a prior mortgage on nine of the eleven vil­
lages, for the sale of which a decree had been passed. When these 
nine villages were sold, the mortgagee was content to take as 
security for the money advanced by him the remaining two vil­
lages which had remained unsold and he continued in poaaeaaion 
of those two villages. He acquiesced in the' fact of the nine
villages going out of his possession, and the result of this wa$
that, the mortgage affected only two of the mortgaged villages 
and that he was content to regard those two villages as the pro­
perty which was security for the money advanced by him. This 
being the case, it was only when he was dispossessed from these 
two villages that his right to sue for his money accrued. Consi­
derable reliance was placed upon the dacision of Ihe . majoritj? of 
the Full Bench in the case of Gaya Din y.
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1921 W g think that the circumstances of that case may be difFcreutia- 
ted from those of the present case. That 'vvas a case of a simple 
mortgage in whicli there was a clause authorizing the creditor to 
sue for bis money in case of default of paymeut. The present 
case is a case of a usufructuary mortgage under which the mort­
gagee was to remain in possession. It was only if he was 
dispossessed that his right to recover the money arose. He was 
content to relinquish hia right to a portion o f the security affor­
ded by the mortgage, and he accepted the remainder of the mort- 
gtiged property as his security and ho remained in possession of 
that portion. The mortgagee in this case, as we have said above, 
acquiesced in the sale of nine of the villagoa which were mort­
gaged and upon which there was a prior charge. He, therefore, 
substituted for the mortgage of eleven villages a mortgage of 
two villages only, and, so long as he remained in possession of 
those two villages, he could not have sued for the recovery of his 
money. It may be that in 1894 or 1897 he might have brought 
a suit for his money if he had so chosen, but, as he did not repu­
diate the entire mortgage at that time but remained contcnt 
with the security uf two villages only and remained in posses- 
aion of those two villages, he could not, unless he was disposses­
sed from those two villages, put forward a claim for his money. 
It was only when he was dispossessed from those two villages 
that his right to recover the money accruedc In this view ths- 
suit was within time, having been brought within twelve years 
of the date of his dispossession in 1916. The court below, we 
think, came to a right conclusion on this point. No other ques­
tion is argued before us. The appeal, therefore, fails and is dis­
missed with costs.

Appeal dismissed.


