vol. XLIV.] ALLAHABAD SERIES. T

begun in a competent Revenue Court regarding the property
in sult, it was not open to the plaintiffs to ecome to the Civil
Court and raice there a question of proprivtary title which it was
open to them to raise before the court dealing with the partition,
The fact that the partition proceedings are carried to a comple-
tion before the appellate court is able to deliver its judgment
does not seem to us to affect the case. The question whether
asuit is maintainable or not is a matter to be considered in
connection with the eircumstances which exist at the time
when the suit i3 brought into the court, For these reasons,
therefore, we lold that the view of the law taken in Ganesh
Tewari v, Salik Pande (1) is correct and that the present
suit was not maintainable and was liable to dismissal. The
appeal, therefore, fails and is dismissed with costs to the respon-
dents,

Appeal dismissed.

Bafere Sir Grimwood Mears, Knight, Chisf Justics, and Justice Sir Pranada
Charan Banerji.
MUHAMMAD HANIF axp oraERs8 (DEFENDANTS) v. ISHRI PRASAD
(PrAwsTirg),*

Mortgags=~Suit for recovery of the morigage money—Disposssssion of morlgages
from part of the mortyage | proseriy--Acquisscencs of mortgagee—TUltimats
dispossession from the remainder—Limitation—Dsrminus 6 guo.

Dlainbiff in 1894, took & usufructuary moitguge of eleven villages, know-
ing at the time that nine of the vi.lages were subjest to a prior morigage.
Heo «ither nover obtainod possession of these nine villages or he lost possession
in 1897, when they were sold in execution of & decree on the prior mortgage.
He, howaever, acquiesced in the situation and apparenfly remained content with
the possession of the remaining two villages as see ity for the money advanced
by him, In 1916 plaintff was dispossessed of the two remaining villages, and
thereafter insfituted a suit for the recovery of the mortgage monay,

Held that in the cirecuinstances the suit was not bsrred by limitstion,
the plaintif’s cause of action having ariszn only on his dispossession from fhe
last two villages.

THE (acts of this case ave fully stated in the judgment of the

Court, '

Maulvi Ighal 4 kmad, for the appellarts,
Babu Lalit Muhan Banerji, for the respondents.

* First Appenl No. 58 of 1919, from a dectea of Raj Bihari Lal, Subos,
dinate Tudge of Azamgarh, dated the 20th of November, 1918.
(1) (1914) 12 A, L. 7., 949,
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Meags, C, J., and BaveRg1, J. :—This and the connected appeal
% No. 70 of 1919 arise out of a suic brought by the plaintiff respon.
Mgﬁgm dent to recover money alleged to be due upon a zar-i-peshgi lease

. exceuted by the defendants in favour of Baldeo Prasad, father of

PII?iI?D, the plaintiff, on the 12th of December, 1894, The property som-

prised in the sar-i-peshyi lease, which is In reality a usufructu-
ary mortgage, consisted of 11 villages, 8 of which were subject bo_
a prior mortgage, on which a decree had been obtained in 1893,
Acoording to the terms of the usufruetuary mortgage, the mort-
gagee was to remain in possession of the 11 villages and the
mortgage could bo redeemed upon payment in the month of Jeth
of any year of the prineipal amount borrowed. The principal
amonnt secured by the mortgage was Rs, 0,000 and the plaintift
elaims that amount together with interest, on the allegation that
he was dispossessed in May, 1910, from two of the villages inclad-
ed in the mortgage, of which he was in possession. Various
pleas were raised by the defendants, hut we need not vefer to all
of them, as we proposc to deal with such of the pleas as have been
put forward before us in the two appeals. The court below has
made a decree in favour of the plaintiff for Rs. 4,000 and
interest, it being of opinion that out of the Rs. 9,000 mentioned
in the mortgage-deed, the payment of Rs, 4,000 only had been
proved.

1921

The first contention raised hefore us in this appeal, which
has bean preferred by three of the defendants only, is that the
payment of consideration for the docurent in suit has not been
proved, It must be borne in mind that the execution of the
document has been fully cstablished by the evidence, and on  this
point there is no dispute. In the document itself the receips of
the consideration was acknowledged aud ab the time of regis-
tration it was admitted that consideration had been paid,
Therefore, on the face of the document and on the face of the
admission made hefore the Sub-Registrar there was sufficient
evidence of payment of consideration. However, it appears shas
Badleo Prasad, father of the plaintiff, who was the original
mortgagee, stated in a deposition made by him in 1898 in the'
Revenue Court, that the amount which he had paid was entered
in his account books ard (ke infercmce frem the whole of his
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‘statement Is that the full amount of consideration was not paid,
In the present suit one of the witnesses for the defendants,
Bakhshi Khan, stated that in his presence Rs. 4,000 was paid.
He also stated that other sums had been paid, but not in his
presence. Therefore, so far as the amount of actual payment is
concerned, there is only the evidence of Bakhshi Khan as to the
payment of Rs 4,000, The court below has believed the state-
ment of Bakhshi Khan, and we see no reason to dishelieve if.
If he had heen a false witness and if he had been inclined to
give false evidence on behalf of the plaintiff, he would in all
probability have stated that the whole of the Rs. 9,000 had been
© paid in his presence. So far, therefore, as his evidence is eon-
cerned, ib is reliable and proves the payment of Rs, 4,000, This
payment is also supported by the admissions to which we have
already referred. The respondent has ot preferred any objec-
tion as regards the balance of the consideration and has submit-
ted to the finding of the court below as to the payment of
Rs. 4,000 only. So far, therefore, as-the question of considera~
tion Isconecrned, we are in full agrecment with the decision of
the court below and must repel the plea advanced [on behalf of
the appellants,

The next contention on behalf of the appellants in this case
is that Jasodanand, who purported to have signed the mortgages
‘deed for them as their general attorney, had no authority to exe-
cute a document like the present on their behalf under she power
of attorney which he held from the defendants. The court below
was of opinion that that prwer of attorney authorized Jasoda-
nand to execute documents of this nature on behalf of the appel-
lants. We have considered the terms of the power of attorney
and we find that the authority given by that documen® to the
attorney appointed by the appellants was an authority to produce
for registration and obtain registration of ordinary leases, zar-i-
peshgi leases, leases granted to tenants and similar documents
executed by the principals, There is no authority in.the docu-
ment as we read it, empowering the attorney to execute a lease
or a gar-i-peshgs lease on behalf of the appellants. We have,
therefore, to consider whether the act of Jasodunand in mgnmg

the morbgade -deed on behalf of the appellants was ratified by bh@ ‘
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appellants. The mortgage, as we have said above, was executed
in 1894, It has been proved that until 1616 the mortgagee was in
possession of two of the mortgaged villages. It is thus manifest
that for shis long period extending from 1894 to the date of the
institution of the present suit, the mortgage was never repudia-

ted by dhe appellants. It was aequiesced in, and at no time did

the appellants dispute its validity. It was contended on behalf

of the appellants that the mortgage-dced was b inifio void inas-

much as it had not been signed by the appeilants themselves as

required by section 59 of the Transfer of Properfy Act. On the

face of it, however, the document was signed by a person who
professed to he the general agent of the appellants, If in fact

he had been the genersl attorney of the appellants empowered to
execube a car-i-peshgi lease on their behalf, the signature of the
appellants on the zar-i-peshgi lease which is the mortgage-deed
in the present case, would have been a sufficient signature so as
to bind the appellants, Therefore, when the documeni was exe-
cuted it was not on the face of it a void or invalid ducument, In
the subsequent contest which has arisen in the present suit, the
question has Leea raised that Jasodanand had no authority to
execute the document, Aswe have already stated, upon a true
construetion of the power of attorney executed in his favour he
was not authorized to grant a zar-i-peshgi lease, but we have the
fact that ever since the date of the lease, of which the appellants

had perfect knowledge, the lease has been allowed to be acted”
upen, and this, in our opinior, amounts to a ratification of the

ach of Jasodanand. This being so, it is not open to the appellants

pow to contend that they are not bound by the document which

Jasodanand signed for them.,

The third question raised, which was argued at some length
before us, was the question oflimitation, The document on which
the claim is based provides, amongst other things, that if the
mortgagee 1s dispossessed or does not vhtain possession, he would
be entitled to sue for his money with interest. On the strength
of this provision it is contended that if the mortgagee did not-
obtain possession of a part of the mortgaged property in 1894 or
was dispossessed in 1897, when nine of the villages comprised inthe
mortgage were sold by auction in execution of the decree obtained
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on s prior mortgage in 1893 by Mahadeo, the brother of Baldeo
Prasad, the right of Baldeo Prasad the mortgagee to sus for his
money avose either in 1894 or in 1897, and that as the present
suit was instituted after the expiry of twelve years from i hoge
years, it is time-barred. On the other hand, it is urged that
possession of the nine villages had never been obtaived by the
mortgagee; that he had obtained possession of the two villages
which had not been sold, namely, the villages of Lado and
Bijarwa; that he remained ia possession till 1915, and that there-
fore there was a waiver of the right of the mortgagre to claim
his money, and that 1t was only when he was subsequently dis-
possessed that his right to recover the money accrued. We
think that the latter contention is well founded. The evidence
proves that vhe mortgagee obtainel passession of the two villages
mentioned above from the time of the execution of the mortgage
in 1894, A number of revenus receipts have beer produced to
show that he paid Government revenue for these two villages
even before the auction sale in 1897, He has also given evidence
to prove that he was in actual possession until 1916 and that it
was only in that year that be was dispossessed. Ona this point
we agree with the finding of the court below. What happened
then is this. The mortgagee obtained a mortgage of eleven vil-
lages. At the time he took the morigage he was aware of the
“fact that there was a prior mortgage on nine of the eleven vil-
lages, for the sale of which a decree had been passed, When these
nine villages were sold, the mortgagee was content to take as
security for the money advanced by him the remaining two vil-
lages which had remained unsold and he continued in possession
of those swo villages. He acquiesced in the™ fact of the nine
villages going out of his possession, and the result of this was
that the mortgage affected only two of the mortgaged villages
and that he was content to regard those two villages as the pro-
_perty which was secarity for the money advanced by him. " This
being the case, it was only when he was dispossessed from these
two villages that his right to sue for his money accrued. Consi-
derable reliance was placed upon the dacision of -the majority of
the Full Bench in the case of Gaya Dinv. memman Lal: I)r
(1) (1915) I. L. R., 37 4lL,, 400,
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We think that the circumstances of that case may be differentia.
ted from those of the present case. That was a case of a simple
mortgage in which there was a clause authorizing the ereditor to
sue for hie money in case of default of payment. The present

case is a case of a usufructuary morigage under which the mort-

gagee was to remain in possession, It was only if he was

dispossessed thatb bis right to recover the money arose, He was

content to relinquish his right to a portion of the security affor-
ded by the mortgage, and he accepted the remainder of the mort-

gaged property as his seeurity and ho remained in possession of
that portion. The mortgagee in this case, as we have said above,

acquiesced in the sule of nine of the villages which were mort-
gaged and upon which there was a prior charge. He, therefore,

substituted for the mortgage of cleven villages a mortgage of
two villages only, and, so long as e rcmained in possession of
those two villages, Le could not have sued for the recovery of his

money, It may be that in 1894 or 1897 he might have brought

o sult for his money if he hud so chosen, but, as he did not repu-
diate the entire mortgage at that time but remained content
with the security of two villages only and remained in posses-

sion of those bwo villuges, he could not, unless he was disposses-

sed from those two villages, put forward a claim for his money.

It was only when he was dispossessed from those two villages

that his right to recover the money accrued. In this view the
suit was within time, having been brought within twelve years
of the date of his dispussession in 191G, The court below, we

think, came to a right conclusion on this point. No other ques-

tion is argned before us. The appeal, therofore, fails and is dis-

missed with costs. '

Appeal dismissed.



