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which would govern the claim to recover wmoney paid by him
for the defendants or to enforee a charge which he has acquired
on the property of the defendants. So far as the suit is a
suit of this nuture the claim is admittedly within iime. If the
suit were trea.ed as a sulb personally against the mortgagors
the limitalion would be three years from the date of payment,
Sce article 61, schedule I, of the Limitation Act. Ifitisa
suib to enforce a charge, as it obviously is, or for a declaration
that he has a charge on the property, it is still within time,

In this view no question of acknowledgment arises, There .

are several oiber questions involved in the vase which the court
of first instance did not try in consequence of its decisivn on
the question of limitation, We accordingly allow the appeal,
seb aside the decrees of the courts below and remand the case
to the eourt of first instance with instractions to resture it to
its original number in the register and to try and dispose
of the othor questions whish arise in the case. Costs here and
hitherto will be costs in the cause.
Apypeal allowed and cause remanded.

Bufore My, Justios W alsh and)ire Justics Wallach.
SHIKRI PRARAD (Appuicaxe) v. AZIZ ALL aNDloTHURE (OPROSLER
Parrizg.)*
Act No. Vof 1320 (LProvinciul Insolveneyldel) sactlons &y, G and T35 (2)~=Insola
voncy—Procedure~A ppeal—Jusstion of biflo-—~Act No, IV of 1832 {Transe

Jer of Properby dcut), section 58,

A courk exercising insclvency jurisdiction under Act No. V of 1920 has to
administer the law under its own provedurs and to decide questfons arising
in ingolvensy which are covered by spevial provisions of the Insolvensy Act.
But it also has to decide all questions of yeneral law, including such questiong
as are raised by seobion 53 of the Trunsfer of Proporty Act, 1882,

Where a decision on a quostion of $ifly whether certuin property was still
the proporty of the insolvent or had been the subjeot of & yalid alienation was
pronounced aftor the soming inko operation of Aet No. V of 1920, although the
action of the roceiver which gave rise to tho question was taken before, it way

hold bbat an appesl lay under the new Aot as a matber of right at the.instance ‘

of a areditior advetsely affested by the decizion.
Tz facts of this case sufficiently appear from the _;udgmenb
of the Court,

® First Appeal No. 18 of 1941, from an order of- H.J Uollister; Distridt
Judge of Suharanpur, dated the 1dth of May, 1920,
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Mr. Nikal Chand, {or the appellant.

Dr, M. L. Agarwala, for the respondents.

WaLsH and WALLACH, JJ. :~This order cannot stand. The
learned Judge has totally misconceived the position, The origi-
nal application was by the insolvent complaining under the old
Act, which is now repealed, against an act of the receiver. The
ach of the receiver was an act attaching some very valuable
property which the receiver ina very clear, closely reasoned,
and strong report has come to the conclusion had been sold by
the insolvent some three years before the insolvency, merely
with intent o defvaud and delay his creditorg, or, ay the recciver
says, to hoodwink his credifors and save the property. The
District Judge has held, rightly, that it does not come within any
of the express provisions of the insolvency law, and he has gone
on to hold, erroncously, that a transaction cannot bo altackel,
under the provisions of the Transfer of Property Ack or under
gereral provisions of the law, in the Insolvency Court. Here he
is wrong, The Insolveney Court bas lo administer the Jaw
under its own procedure and to decide questions arising in
insolvency which are covered by special provisions of the Lnsol-
vency Act, where, for example, u trustee s given a higher title
than the original debtor, But the Insolvency Court also has to
apply, and to decide, all questions of general law, including such
questions as ate raised by section 53 of the Transfer of Property
Act  That is one reason why the adminissration of insolvency i
50 onerous and imposes a very heavy burden on the district courts,
If the receiver is right in fact, clearly this transaction was veid
noder section 53 of the Transfer of Property Ach, and the
properiy attached by the receiver ought to be distribused
a8 part of the estate among the creditors. But the receiver
18 not a judicial officer, and it is not suficient for ghe
Judge merely to refuse to disagree with him, We are of opinion
in this ease that, owing to his having considered the question of
law t(? be a final bar, he has not applied his mind ab all to the
question of fact, He has only said that the receiver’s reasoning
is sound enough. There ought to bo a full inquiry between the

“ regeiver aud the ereditor on onc hard, aud the debtor and hig

family on the other, ag to the Bons fides of this transactivy,
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Whether you call it sumnary or not, it ought to follow the ordi-
nary eourse of a suit. In the main the provisions of the Code of
Civil Procedure are applicable to such inquiry, and there ought
to be aworn testirmony and the same care used with regard to
documents, and the admission or rejection of documentary
evidence, as in a suit. Weremit the case to the Distriet Judge
to hear and decide the application as though ifi were a question
of title involving maiters of law and fact under seetion 4 of the
new Act, which was not in force when he adjudicated. He must
allow the respective parties to adduce any materinl evidence
they may be advised to do,

Mr. Agarwale on behalf of the respondent has very foreibly
urged upon us the contention that we ought to dismiss this
appeal on the ground that no appeal lay. Probably no appeal
did lie under the old Act, under which this proceeding was
commenced and decided. At any rate no appeal lay without
the permission of the court and no permission has been given.
The new Act of 1920 became law on the 25th of February,
1920, This decision was passed on the 5th of May, 1920. The
appellant had to consider at the date when the decision
wag passed what his right of appeal was, if any. The old Act
of 1907 had been repealed and the only Aect in force was the
Aot of 1920, Section 75, sub-section (2), of the Act of 1920
gives a right of appeal to any creditor against a decision of the
Distriot Qourt of the nature specified in schedule I of that Act
Amongst the decisions specified in sehedule I of that Act is the
decision under section 4 of a question of title. We are olearly
of opinion that the decision which is appealed againit was a
decision on & question of title within the meaning of section 4,
although section 4 did not cxist when the case arose, and being
such o decision it was one against which the creditor had a right
of appeal by the only Act in force at the time when the appeal
wagfiled, We cherofore remit the case as above mentioned, and

on the whole justice will be done by allowing ocosts to abide the

result,
- Ammanld, danrestd, ond cause remanded;
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