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Before Mr. Justica Tindsay and Mr Justico Stuart.
J5aL  SREO SARAN CHAUDHRI asb ormans (Dipmnoavss) v. RAM LAGAN
-~~u v DAS (Pramvrisr) A¥D AUTAR CHANDAR Awp ornErg (DEFENDANTS). ®
Aot No. IV of 1882 (Transfer of Property Act), sections 83 and 103—Mortgage

—Tandor—Mortgage exeouted in the name of a minor member of a joint

Hundw family, though in realily & famdly fransaclion, the mortyage

monsy boing supplied from the joint famdly funds.

A mortgage was execubed if tavour of a minor membor of & joint Hindg
family. Tho mortgagor paid the mortgage Jmonoy into court and asked for
garvico of notice on ¢ Ram Lagan, minor, under tho gunrdianship of hig
father Mahadeo Das,” and notice was issued aoccordingly s but all that wasg
done was thab $he notice was affixed to the door of tho house and the serving
offlcer reported that he was not able to effect personal sorvieo on cither the
minor or his father. No application was made by tho mortgagor for tho ap-
pointmoent of a guardian ad liten.

Held that no valid payment had boon made within the moaning of soction
83 of the Transter of Property Act, 1582, <o as to stop tho running of inlerest,
Pandureny Babu Paradbv. Mahalaji Moreshvar Gokhale (1) referred to.

Where, however, a mortgage, though exocuted in the name of a minor
member, is in reality & mortgago taken by tho head of a joint Hindu family,
the mortgage money being’supplvd from the joint fwmily funds, it may well
be heid that an offer to pay the money duo) on such a mortgage o the manag-
ing momber is a good and valid tender in the eyo of the law.

THE facts of this case sufficiently appear {rom the following
order of the Court,

Dx, M. L. Agarwala, for the appellants.

Dr. Surendra Nath Sen and Munshi Haribang Sehai, for
the respondent.

Linpsay and SrtusRr, JJ.:—This case had already been

~ before us and was adjourned for the production of the record
of certain proceedings which were taken under section 83 of the
Transfer of Property Act.

We sent for thal record in order o cmable us to decide a
plea which was raised in both the courts below. It was whether
a deposit which undoubtedly was made hy the mortgagors in this
case was a valid deposit 5o as to stop the running of interest.

It has been found as a matter of faet that the mortgagee in
this case, thal is to say, the person in whose fuvour the mortgace

d e P gage,

# Second Appeal No, 618 of 1919, from o deoree of I B. Mundle, Officiat-
ing Distriot Judge of Gorakhpur, dated the 4th of March, 1919, confirming
& deorea of Shams-ul-Hasan, Jofficiating {Sabordinate Judge of Gorakhpur,
dated the 26th of August, 1918.

(1) (1902) T. L, R., 27 Bom., 28.
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purports to have been executed, was one Ram Lagan, who was
at the time of the mortgage a minor, So far as can be ascer
tained, he was at that time aboust five years of age, and according
to the evidence on the record the cours below has found that he
was a member of a joint Hindu family along with his father,
one Mahadeo Das.

The record of the section 84 proceedings has been brought
before us and from shis it appears that on the 19th of August,
1909, an application was made to the court asking for service of
notice on the mortgages who was deseribed as « Ram Lagan
minor, under the guardianship of his father Mahadeo Das.” It
was also proved from the record that on the date this
application was presented the mortgagurs deposited into the
court a sum of Rs. 1,446-6-0 which represented the sum then due
on account of the mortgage.

It is further clear, however, that no application was ever
made to tha eourt for the purpose of having Mahadeo Das con-
stituted the guardian ad litem of his minor son Ram Lagan for
the purpose of receiving service of notice under section 83 of
the Transfer of Property Act. A notice did issue addressel . to
Ram Lagan under the guardianship of his father Mahadeo Das.
All that appears is that this notice was stuck up on the door-
post of the house and that the serving officer reported that he
was not able to etfech personal service either on the minor or
the father. When this notice was returned the court directed
the proceedings to be shelved.

It would, in our opinion, be impossible to hold that the

courts below were wrong in deeiding that the minor was not
bound by these proceedings under section 83, The law on the
subject, whieh is contained in section 108 of the Transfer of
Property Act, has, we think, been rightly interpreted by the
court below, and in support of the interpretation thereisa
ruling of the Bombay High Court —Pandurang Babu Parab v.
Mahadaji Moreshwar Gokhale (1).

The matter, however, does not appear o us to end here:
Mr. dgarwale for the appellants has consended thay, spart

from the deposit proceedings taken under “sevgbipgl"_? 83 of -the

(1) (1903) L L. R., 27 Bom, 25,
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Transfer of Property Act there was, in fact, a va.lid tender
of the mortgage money before the money was put into court,
This plea was raised in the lower uppellatc.s court, but the
learncd Distriet Judge refused to entertain it on the ground
that 1o such case had been set up in the written statement,

Tt is quite brue that no such ples of tender, as disbinct
from the deposit in courl, Wwas raiged in tho wrint.en statement
which has been filed, We have, however, cerlain statements
made by the pleaders of the parties which are set down on page
10 of the paper book. Those statoments perhups do not indicate
that a divect tender of the woney wus made to Mahadeo Das,
the father of Ram Lagan, bub it may ab any rate be said that ]
they suggest that something of the kind was done. We notice,’
moreover, that evidence was allowed to be adduced in the firgt
gourt for the purposo of showing that a definite offer of the
mortgage mMONEy was made to the father of Ram Lagan, The
Subordinute Judge had dealt with this mabler at length in his
judgment and we ceed nob at the present stage refer to it further,

There can be no doubt that at the time this wortgage was
made the present plaintiff Ram Lagan was according to the
findings of the court below a lad of about five years of age.
1t is apparent that he and his father Mahadeo Dus constitubed
a joiut Hiudu family and that Mahadeo Das was the managing
member of that family, If we are to take into uccount the fact
that this transaction of mortgage was rveally entered into by the”
joint {amily eonsisting of Mahadeo Das and hie son and if we
belicve that at the time of thuse deposit proceedings, that is
to say, in the year 1909, Kam Lagan was still a minor, then
we think it might well be held that an offer to pay the morg-
gage money to the munaging member of the joiut family was a
good and valid tender in the eye of the law.

It hag, however, been objected that this ease was nol, definitely
et up in the court below, and that perbapsis correct. At the
same time there is evidence on the resord to indiecate that the
money which was advanced was the property of a joint Hindi
family and we think for the purpose of doing justice between the
parties, vhis is a question which requires further investigation,
It is o be observed that on the 20th of August, 1909, when
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the deposit was made In cours, the mortgage amounted to
Rs. 1,446-6-0. At the present time the claim has swelled to
Rs. 3,806-12-0, the difference representing the interest which has
accrued between the year 1909 and the year in which this suib
has been brought. The matter is one of great importance to
the representatives ,of the mortgagors and we think, as we have
said, that complete justice cannot be done without a furgher
investigation into the matter. We have, therefore, decided to
remit two issues to the lower appeliate eourt for disposal,
They are as follows :—

(1) Was the mortgage debt due under the deed of the 15th
of December, 1900, for the purpose of securing whichk the bond
in suit was executed, a dobt duc to the joint Hindu family
consisting of Mahadco Das and his son Ram Lagan, or was the
mopey due 0 Ram Lagan alone ?

(2) Was an unconditional tender of the mortgage money
made to Mahadeo Das by the appellant ?

The parties will be at liberty to adduce any evidence they
choose on these issuss and the court below should return its
findings within two months from the date of the receipt of this

order. Ten days will be allowed after the findings bave been

received in this Court to file objections,
Issues remitted.

Befora Jusiice Sir Pramada{Charan Banerji and My, Justics Gokul Prasad,

SHIB LAL (Poameep) o, MUNNI DAL axp orgers {(DEPENDANTS.)*
Aot Ne. IV of 1882 (T'ransfer of Propariy Aet), secbions T4 and 95—dct Noe I3
of 1872 (Indian Contract Act), ssciion 6)wmMortgage—sBfoct of salisfaction
of prior mortyagee’s decres by puisne merigagee—Charge=-Suit by prior
mortgages bo recover wmonsy 3o puid—eLimitation=Aci No, IX of 1908
{Indian Limitation Aot), schodule\l,|urticles 61 and 132
Where a second mortgagee discharges a deoree obtuined by jthe frab
morbgages, Lo acquires a charge on the mortgaged property as from the
date upon which he made paymentin satisfaction of the deoree, as weil as

@ right to be ra-imburged by the morigagor personally ; bub he is inno

génsé atl asgignes of either the mortgags or the deorea. Gopi Narain Khauna
v. Bansidhar (1} referred to. Nathuram v. Shee Lal (2) dissented from, -

- » Second Appeal Mo, 972 of 1918, from & dectes of A. G P. Pullan, District
Judge of Mainpuri; dabed the 27th of April, 1918, confirming & decree of

Piari Lal Kutara, Subordinate Judge of Mainpuri, dated he 8lss.of J anuary,

1918, v )
(1) (1906) I L R., 27 All., 825, ~ (3) (1927) ¢3 Indian Cases, 796..
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THE facts of this case are fully stated in the judgment of
the Court,

Dr. M. L. Agarwala snd Mr. 4. Sawyal, for the appellans,

Pandit Baldeo Ram Dave and Muashi Girdhari Lal Agar-
wala, for the respondents.

BaneRi1 and Goxuil PRAsaD, JJ.:—The facts of this case
are these. In 1886 certain persons mortgaged their property
to one Shadi Lal. In 1906 they morigaged the same property
to the present plaintiff Shib Lal. Shadi Lal brought a suit
upon his morigage and obtained a decree for sale against the
mortgagors and the second mortgagee, the present plaintiff, on
the 17th of January, 1912, The decree was not dischurged by
the mortgagors, and thercfore, on the 24ch of January, 1914, that
is, before the decree had become time-barred, the present
plaintiff paid on account of the aforesaid decree, and in dis-
charge of it, a sum of Rs. 2,297, After the discharge of the
decree by the abovementioned puyment the mortgagors sold
a part of their property to ome Mohan Lal. The defendant
Panna Lal brought a suit for pre-emption in respect of this
sule and obtained a decree. He deposited in court an awount
which discharged the second morigage held by the plaiutiff,
This amount bad not been paid by the transferees of the

~ property, and consequently the pre-emptor had to pay it and

the second mortgage was thus satisfied. After this the preseny
suit was broughs by the plaintiff to recover Rs, 2,297 principal
and Rs, 811-8-0 interest from the mortgagors and from the
property against which the mortgage ducree had heun passed
and a part of which is admittedly in the possession of Panna
Lal, defendant. Various defences were raised in the courts
below, but both those courts have dismissed the suit on the
ground of limitation. The learned Subordinate Judge who
tried the suit was of opinion that the plaintiff stepped into the
shoes of the first mortgagee Shadi Lal and that, as Shadi Lal’s
mortgage could be enforcal only after 1883, the plaintiff could
not recover his money after the lapse of twelve years from
that year. This view also found favonr with the lower
appellate court, The learned Judge of that court says in his
Judgment that the right of the plaintiff to recover the money



VoL, XLIV.] ALLAHABAD SERIES, 69

arose at the time when the first mortgagee’s right to recover
it acerued. We do not agree with this view, In our opinion
the right of the plainsiff to recover the amount claimed hy him
accrued to him only on the date on which he made the pay-
ment. He was a second mortgagee of the property comprised
in the first mortgage and was therefore interested in paying
off the amount of that mortgage and the decree obtained on the
basis of it. There was a liability for the amount of the decree
on the mortgagors personally and also on the property morb-
gaged. Of this liability the plaintiff relieved the mortgagors
and their property by paywment on the 24th of January, 1914,
when the decree was still enforceable. By such payment and
by relieving the defendants mortgagors and their properuy
of he liability whicn existed on them, he, by virtue of the
provisions of section 69 of the Contract Act, acquired a right
to be re-imbursed the money which he had paid for the benefiy
of the morigagors and for the protection of their property,
As he was the second mortgagee, he was interested in seeing
that the propevty was not sold in execution of the decree on
the first mortgage, as otherwise he would not have been entitled
to enforce his own mortgage on the property, As there was
a charge on the mortgagors’ property in favour of the first
mortgagee, and the second mortgages, the present plaintiff,
discharged that charge, he acquired a charge on the property,
On the principle of section 95 of the Transfer of Property Act
which has been held nob to be exhanstive, a co~mortgagor who
discharges a mortgage is entitled to a charge on the property
of the other mortgagor., On the same principle a second

mortgagee who discharges a prior mortgage acquires a charge

on the property which he relieves of liability for that mortgage.
This is also manifest from the provisions of section 74, This
charge he acquires, .not when the prior mortgage was made
nor when that prior morigage could be cnforced, bubt on the
date on which he pays off the amount of thé prior mortgage,
The right also to be re-imbursed accrues to him on the date on
which he pays off the amount of the decres and relieves the
mortgagors of the obligation which under the. decree. exists. op
them, Itis clear, as already remarked, that this right could
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not have accrued when the original morigage became payable,
"The secoud mortgagee who discharges the prior mortgage
and the decree obtained on that mortigage is not an assignee
of the decree and he is not entitled to exccute the decree.
This was held by their Lordships of the Privy Council in the
case of Gopi Nurain Khauna v. Bansidhar (1). In view of
this ruling of their Lordships of the Privy Council the court of
first instance was right when, on the 1st of August, 1914, it
refused the applieation of the present pluintiff for the waking of
a final decree in his favour in respect of the dcerce obtained by
the first mortgagee. The lower court has relied upon the
decision of the Judicial Cownmigsioner of the Central Provinces
iu the case of Nuthw Ram v. Sheo Lal (2). That ruling, no
doubt, to a great extent supports bhe view of the learned
Judge, but, with great deference, we are unable to follow it.
It is impossible to hold that the right of the plaintiff acerued
before he madc any paymeni at all.  In thai ruling the lenrned
Judge seems to have assumed that the plaintiff was the
assignee of the decree. Under section 74 of the Transfer of
Property Act he no doubt acquired the rights and powers of
the morigagee whowm he redeemed, but the fuct of bis redeeming
the prior mortgage does not make him an ussignec of the
mortgage. His rights way be akin to those of an assignee,
but he is not the actual assiguee. If he had been the assiguec
of the mortgage and nv suil had been brought on the basis of
the moxtgage by the prior mortgagee, he would have been bound
to bring his suit to enforce that prior mortgage wilbin the
priod of limitation which was available to the prior morbgagee.
But a suit like the present is not a suit to enforce the prior
mortgage nor is it an application for the exccution of the
decree obtained on the basiy of the prior mortgage, This is
conceded by the learned vakil for the respondents. But he
urges that the plaintitf is seeking to extend the period of limita~
tion, We fail to see how the present plaintiff can be sald o
be seeking to extend the period of limitation, which is not
?ha pe'riod of limitation available to the first mortgages, He
lsentitled to bring his suit within the period of ljmitation
(2) (1005) I, L. B, 27 AlL, 825 (%) (1927) 42 Indian Cased, 796,
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which would govern the claim to recover wmoney paid by him
for the defendants or to enforee a charge which he has acquired
on the property of the defendants. So far as the suit is a
suit of this nuture the claim is admittedly within iime. If the
suit were trea.ed as a sulb personally against the mortgagors
the limitalion would be three years from the date of payment,
Sce article 61, schedule I, of the Limitation Act. Ifitisa
suib to enforce a charge, as it obviously is, or for a declaration
that he has a charge on the property, it is still within time,

In this view no question of acknowledgment arises, There .

are several oiber questions involved in the vase which the court
of first instance did not try in consequence of its decisivn on
the question of limitation, We accordingly allow the appeal,
seb aside the decrees of the courts below and remand the case
to the eourt of first instance with instractions to resture it to
its original number in the register and to try and dispose
of the othor questions whish arise in the case. Costs here and
hitherto will be costs in the cause.
Apypeal allowed and cause remanded.

Bufore My, Justios W alsh and)ire Justics Wallach.
SHIKRI PRARAD (Appuicaxe) v. AZIZ ALL aNDloTHURE (OPROSLER
Parrizg.)*
Act No. Vof 1320 (LProvinciul Insolveneyldel) sactlons &y, G and T35 (2)~=Insola
voncy—Procedure~A ppeal—Jusstion of biflo-—~Act No, IV of 1832 {Transe

Jer of Properby dcut), section 58,

A courk exercising insclvency jurisdiction under Act No. V of 1920 has to
administer the law under its own provedurs and to decide questfons arising
in ingolvensy which are covered by spevial provisions of the Insolvensy Act.
But it also has to decide all questions of yeneral law, including such questiong
as are raised by seobion 53 of the Trunsfer of Proporty Act, 1882,

Where a decision on a quostion of $ifly whether certuin property was still
the proporty of the insolvent or had been the subjeot of & yalid alienation was
pronounced aftor the soming inko operation of Aet No. V of 1920, although the
action of the roceiver which gave rise to tho question was taken before, it way

hold bbat an appesl lay under the new Aot as a matber of right at the.instance ‘

of a areditior advetsely affested by the decizion.
Tz facts of this case sufficiently appear from the _;udgmenb
of the Court,

® First Appeal No. 18 of 1941, from an order of- H.J Uollister; Distridt
Judge of Suharanpur, dated the 1dth of May, 1920,
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