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R E Y IS IO K A .L  G R I M I H A L .

Before Mr. Justics Lindsay.

MUHAMMAD ABDUL HADI BALD EO SAHAI.*

Criminal Proosdurd Gode, tectim  213(2)—Disc^ajv^—Oasa exolusivehj iriabls
ly  Couri o f S&ssion-~Com]id&Me o f Magis&ra&e to discharge aoanssd a fter
iahing into consideration ths evidsnes produced for  tM  defm ca. -

A magiatiratQ iaquiring into a case escJusm ly triable by a Ooai-t of 
Session is nob bound to commit tlie case solely because tlia evidanca for tha 
pL'O302Utioa diaclosas a primd facia caje agaiasfc the acousad ; but if tbe magig- 
trafcs after haariQg the dafenoa witn03i03 comas to the ooacltjsioa that thair 
evideuoa rebuts tlaafe pi'oluoad foe the pi'oseoatiiou o i i-endars it so incredible 
or unvaliable tb.a'; a couviiitioa will noli follow, lia may act upon kis  opinion, 
and pa3S an order of digoliargQ uadai’ ssation 213(2) o f th o  Ooda of Oriminal 
Pcooedure. Dharam Singh y. Soti Prasad (1) follov/ed.

T h i s  was an application in revision against an order of 
discharge andar secDion 213(2) of the Code of Orimiaal Pz’oce- 
dure passed by a Magistrate of the first class.

The facts of the case su'lciently appjar from the judgment 
of the Court.

The Hon’ble Saiyid Ra^'i AU, for the applicant.
Babu Satya Ghandra Muherji^ for the opposite party.
L indsay, J. .1 am askei in this application to interfere 

with an order of discharge passed by a first class magistrate in a 
case which was brought by M uhammad Abdul Haii against one 
Baldeo Sahai.

'The former is the lambardar in a village and the latter is 
the patwari.

It appears thT.t a certain suit for profits was brought agaiuat 
Abdul Hadi by a co-sharer in the village and in the course of 
the trial of that case the patwari was examined for the purpose 
•of.showing whac the collecbions of rent had been during the years 
in suit.

In connection with one tenant named Majju the patwari 
deposed that his rent was Ra. 58 a year*. Oa the contrary, the 
lambardar produced certain evidence for the purpose of showing 
thaD a lease had been given by him to Majju at the rent of Bs. 34-

• Criminal Beviaion Ho. 290 o£1321> from an ordei of V. B. Q-, Hassey, , 
Sessions Judge of MOi'adabad, dated felie IfSh of J ’ebruary,
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only. The result in the Revenue Court was that when the 
accouQ b came to "be taken between the parties the rate of Es. 34 
per annum was accepted and the plaintiifs claim decreed accord
ingly.

Abdul Hadi then applied for an order to prosecute the 
patwari Baldeo Sahai on a charge under section 218 of the 
Indian Penal Code, that is, a charge of having framed an in
correct record. A charge under this section is triable by the 
Court of Session only.

The Magistrate took the evidence for the prosecution; framed 
a chargo, and, acting under the powers conferred upon him 
by section 212 of the Code of Criminal Procedure, examined 
certain witnesses whom the accused had cited in his defence. 
After hearing these witnesses he wrote an order of discharge - 
under the provisions of section 213, sub-sec lion (2), of the Code 
of Criminal Procedure.

The complainant Abdul Hadi went to the Sessions Judge in 
revision. The learned Judge refused to interfere with the order 
of discharge.

In this application before me it is broadly contended that 
the order of discharge is an improper one, inasmuch as the Magis
trate has practically usurped the functions of the Sessions Judge 
and has tried the case himself. I have examined the judgment 
of the Magistrate very carefully, and, after due consideration, I 
am not prepared to aay that there was anything improper or 
illegal in the order which the Magistrate passed. It is tru& 
that in a number of cases it has been laid down that it is the 
duty of a Magistrate who is dealing with a case triable only by 
a Court of Session to commit the accuBcd for trial to the latter 
court if any reliable evidence is produced before him which 
satisfies him that there is sufficient ground for taking such a. 
course. The earlier law on the subject was altered by the 
provision which was introduced for the first time into the- 
Code of Criminal Procedure of 1898, by which the Magistrate- 
became entitled to examine defence witnesses whom the accused 
desired to be produced in court, and since that time it has been 
held in more than one ease that if the Magistrate, after hearing 
the defence witne&ses, coiiies to the conclusion that their evid.ence-
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rebuts that produced for the prosecution or renders it so incredible 
■or unreliable that a conviction will not follow, he may act upon 
his opinion and may pass an order of discharge under section 213 
of the Code of Criminal Procedure. That was the view taken by BaiTdeo
Mr. Justice P i g g o t t  in the case o f Dharam Singh v. Joti Prasad Sahu.
(1). I agree with the view taken by the learned Judge. That 
was also a ease in which defence evidence had been called in the 
committing magistrate’s court and the Magistrate had come to 
the Goncluaion that the defence witnesses were more worthy of 
belief than those produced by the prosecution, I have decidedj 
therefore, that this case should not be allowed to go any fiarther.
The order of discharge was in my opiuion correct, I dismiss 
this application.

A'pplication rejected,
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Before Jm iice Sir Pramada Char an Bamrji^
ZAM IB-U L-H ASAN  KHAN w.J M D A P  ALI KHAN. 1921

(PriAiHTiB'i’J.* f.
Act No. I X  6f 1887 ( Froviiicial Small Cause C m ris Aat), seciion, 35—Juris^ 

diction—Appeah^SuU insiituted  in Gouri o j  M unsif having Small Gauss 
Court Jurisdiciion-^M unsif succeadsd by another not having such juris- 
diction—Suit trisd by latter offioer—A;p^aal.
A,suit for damages for outtiug a branah of a tree was insMtuted in the 

Court _of a M unsif having Small Oause Count powers. Before the suit was 
heard the Munsif want on leave and was suocaedad by a Munsif who had not 
Small Oause'Oourt powers, and who accordingly tried the suit as a regular suit,

Hald that this prooedura was correct and aa  appeal lay from  the decree, 
passed in it. S arju Prasad v. Mahadao Panda (2) referred to.

T h is  was an application for revision under the Provincial 
Small Cause Courts Act, 1887,

The facts of the case suiSoiently appear from the judgment 
of the Court.

Mr. Ahu, A li, for the applicant.
The opposite party was nob represented,
B a n e r j i , J. :— This is an application for revision against aii 

order of the First Additional Subordinate J'adge of Aligarlj^H 
refusing to entertain aa appeal preferred by the appHcant j*nd ,

’  Oiyil KeTisioa No.137 &f. ^920, I, "
(1) (1915) I. L . B ., 37 AIL, 355, {2) (1915) t  ^  #O lf;


