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REVISIONAL CRIMINAL.

Bafors My. Justice Lindsay,
MUHAMMAD ABDUL HADI vy. BALDEQ SAHAL*

Oriminal Procedurs Cods, section 213(2)—-Discharje~-Cass exclusively iriabls
by Court of Session—Competonce of Magistrabe to dischargs accused affer
saking into consideration the evidence produced for the dsfencs.-

A magistrate inquiring into a case exclusively triable by a Qourt of
fession is not bound fo commib the cise solely because the evidemcs for the
prosezubion discloses a primd facie case against the accused ; but if the magis-
trato after hoaring the defenca witnesses comas o the conclusion that their
evidenca rebubs that prolused for the prosesukion or rendars it so incredible
or unroliable that a conviction will not follow, e may act upon his opinion
and pass an order of dischargo under seotion 213(2) of the Code of Oriminal
Progedure. Dharam Singh v. Joti Prased (1) foliowed.

Tars was an application in revision against an order of
discharge andar secsion 213(2) of the Code of Criminal Proces
dure passed by a Magistrate of the first class.

The facts of the case suficiently app:ar from the judgment
of the Court.

The Hon’ble Saiyid Raza Ali, for the applicant.

Babu Satyn Chandre Mukerji, for the opposite party.

Linpsay, J.:~L am askel in this application to interfere
with an order of discharge passed by a first class magistrate in a
case which was brought by Muhammad Abdul Hali agamst one

. Baldeo Sahai,

The former is the lambardar in a village and the latter is
the patwari.

It appears that a certain suit for profits was brought against
Abdul Hadi by & co-sharer in the village and in the course of
the trial of that case the pat warl was examined for the purpose
"of showing what the collections of reunt had been during the years
in suit.

In connection with oue tenant named Majju the patwari
deposed that his rent was Re, 58 a yeb,r. On the contrary, the
lambardar prodused ceriain evidence for the purpose of showing
that a lease had been given by him to Majju at the rent of Rs. 34-

* Oriminal Revision No. 290 of 191, from an order of V. E G. Hussey,
Besgions Judge of Mo adabad, dated the 17th of Febiruary, 1921.:
(1) (1918) I. L. R, 87 All., 853..
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only. The result in the Revenue Court was that when the
aceount came bo be taken between the parties the rate of Rs. 34
per annum was accepted and the plaingiff's elaim decreed accord-
ingly.

Abdul Hadi then applied for an order fo prosccule the
patwari Baldso Sahai on a charge under section 218 of the
Indian Penal Code, that is, a charge of having framed an in-
corvect record. A charge under this section is triable by the
Clourt of Session only.

The Magistrate took the evidence for the prosecution; framed
a charge, and, acting under the powers conferred upon him
by section 212 of the Code of Criminal Procedure, examined
certain witnesses whom the accused had cited in his delence.
After hearing these witnesses he wrote an order of discharge -
under the provisions of section 218, sub-scetion (2), of the Code
of Curiminal Procedure.

The complainant Abdul Hadi went to the Swuona Judge in
revision, The learned Judge refused to interfere with the order
of discharge.

In this application before me ib is broadly contended that
the order of discharge is an improper one, inasmueh as the Magis-
trate has practically usurped the functions of the Sessions Judge
and has fried the case himself, I have examined the judgment
of the Magistrate very carefully, and, after due consideration, I .
am not prepared to say that there was anything improper or
illegal in the order which the Magistrate passed. It is true
that in a number of cases it has been laid down that it is the
duty of & Magistrate who is dealing with a case triable only by
a Court of Session to commit the accused for trial to the latter
court if any reliable evidence is produced bLefore him which
satisfies him that there is sufficient ground for taking such a.
course. The earlier law on the subject was altered by the
provision which was introduced for the first time into the
Code of Criminal Procedure of 1898, by which the Magistrate
bezame entitled to examine defence witnesses whom the accused
desired o be produced in court, and since thab time it has been
held in more than one case thati if the Magistrate, after hearing
the defence witnesses, comes to the conclusion that their evidence
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rebuts that produced for the prosecution or renders it so incredible
or unreliable that a conviction will not follow, he may act upon
his opinion and may pass an order of discharge under section 213
of the Code of Criminal Procedure. That was the view taken by
Mr, Justice PIGGOTIT in the case of Dharam Singh v. Joti Prasod
(1). Tagree with the view taken by the learned Judge. That
was also a case In which defence evidence had been called in the
committing magistrate’s court and the Magistrate had come to
the conclusion that the defence witnesses were more worthy of
belief than those produced by the prosecution. I have decided,
therefore, that this case should not be allowed to go any further.
The order of discharge was in my opiuion correct. I dismiss
this application,

Application rejected.
REVISIONAL CIVIL.

Befors Juaiice Sir Pramada Charan Banerfi-

ZAMIR-UL-HASAN KHAN (Dzpnypant) 0. IMDAD ALI KHAN.

(PraINTIRE). ¥
Act No. IX of 1887 ( Proviscial Small Cause Couris dot), seciion 85—Juris-
diction—Appeal=-3uit instituted in Court of Munsif having Smell Cause

Court Jurisdiction—Munsif succesded by another nol having such juris-

diotion—Suit iried by latier officer—Appaal.

A suit for damages for cubting a branch of a tres was instituted in ihe
Court of a Munsif having Small Oause Jourt powers. Before the suit was
heard the Munsif went cn leave and was succeeded by a Munsif who had nofb
Small CauseGourt powers, and who accordingly tried the suit as a regular suif,

Held that this procedure was correct and an appeal lay irom the decree.
passed in it. Sarju Prasad v. Mahadso Pande (2) referred fo.

THis was an application for revision under the Provineial
Small Cause Courts Act, 1887,

The facts of the case sufficiently appear from the judgment
of the Court.

Mr. 8. 4bw Ald, for the applicant.

The opposite party was not represented,

BangRyy, J,:—This is an application for revision against an
order of the First Additional Subordinate Judge of Alig'arﬁ 3
refusing to entertain an appeal preferred by the apphcanb an :

* Civil Revision No, 137 of 1920 )
(1) (1915) I, L. B., 87 All, 855, (2) (1915)1 L. R‘, 37 AH.,N’
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