
VOL. X LIV .] ALLA.flABlD SEUlES. 5a

did not prevenb the application of blio rule of estoppel if ha had 
by his conduct induced another person to alter his position. 
They accordingly held that the plea of estoppel was well-founded.

It will thus appear that the weight of authority is entirely 
on the side of the respondents. The case of Bai Parvati v. 
Dayahhai Manchharam (1), relied on by the learned counsel 
for the appellant, may he diatinguishalDle. We have not had the 
advantage of seeing the deed of transfer in that ease, but we 
gather from the judgmeat that it purpjrted to effect a transfer 
of the limited interest of the mother and the sister’s chance of 
succession. The judgment clearly states that " it is not a case of 
an alienation uy a widow of properfcy of which she is the life tenant 
with the consent of the next reversioner.”  If all that was held 
in that case was that the deerl purported to transfer a mere 
chance of successioa and that such transfer was void, then no 
difficulty arises. But if if, was intended to lay down the general 
proposition that in no case a reversioner can by his act or conduct 
estop himself from challenging a fcransfei after he has succeeded 
to the estate, then we would not agree with the decision.

We are accordingly of opinion that Surajpal, who actually 
become the owner after the death of Musammat Balraj Kunvrar, 
by having joined in the deed of gift was estopped from, challeng
ing it and that the plaintitt who claims through Surajpal is 
equally estopped.

The result id that thi.s appeal fails and is hereby dismissed 
with costs.

Appeal dismissed.
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BADAL KAM (D ei’EN diht) v. JH U LAI ( PtiA.iNTiB’B').*
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— Eoidance—AdmissihiUty o f-~ E 6yist0reddmd o f relmq,uishm6nt of part 
of laasshold land—Gaiiismpoyaiiious oral agreem nt rerfarding payment 
by landlord of a aeHoiin sum.
PiaintifiE was a parjotdar with a holding of 1 bigha 15 bis'Waa at a rental of 

Rs. 40 pai- annum. Ha Qxeoated and regiateced a claed of relmquistmant by
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Jhulai.

which he gave up 17 biswansis of his holding and agreed to pay Ks. 21 as rout 
for the remaining land. The laadlord on his part entered into an oral agree- 

Badai Eam ment to pay to the plaintifERs. 200, out of which E s. 32 were to be credited 
in settlement of cjrtain arrears of rent duo. Tho landlordj howevor, auod for 
the iireara and obtained a decree. Plaintifli then sued for recovery of R s. 200 
under the abovementioned oral agreement.

S e l l  that plaintiS w is not ])recludod by reason of the oxistenoe of the 
regiatered deed of relinquiahment from giving evidence of the oral agreomont 
under which he elaimad. Ahdul Hamid y . Abdul M ajid  (1), Bam Bakhsh v. 
Ditrjan (2) and MoiahJioy MuUa Essabhoyy. M ulji H aridas[3) reforred to.

This was an application in revision under the Provincial 
Small Oause CourLa Acfc.

The facts of the case sufficiently appear from the judgmont 
of fche Court.

Dr. Kailas Nath Katju, for the appellant.
Mans hi Harnand-in Prasad, for the reapondent.
K a n h a iy a  Lal, J , T h e  plaintiff was par '̂o/^dar of 1 bigha 

15 biswas of laud, for which he usei to pay Ei. 40 por year 
as ground rent to the defendant. On the 16th of May, 1917, the 
plaintiff relinquished 17 biswansis of land and agreed to pay 
Rs, 21 per year for the remaining land. A formal deed of 
relinquishment was executed by him, in which it was stated that 
the plaintiff did so because the portion of land relinquished was 
not fit for oultiv-xtion.

The allegation of the plaintiff was that at the time he executed 
the said deed of relinquishment there had been a separate oral 
agreement between him and the defendant by virtue of which- 
the latter agreed to pay Rs, 200 to the former, out of which 
Rs. 32 were to be credited towards the arrears of rent due by 
the former to the latter. Subsequently the defendant filed a 
suit for the recovery of Rs, 32 due to him on account of the said 
arrears of rent and obtained a decree against the plaintifi'. The 
present suit was filed by the plaintiff for the recovery of Rs. 200 
with interest on the strength of the oral agreement aforesaid. The 
court below found in favour of the plaintiff and decreed the claim.

It is urged on behalf of the defendant that the court below had 
erred in admitting oral evidence to vary the terms of the deed 
of relinquishment. The deed of relinquishment is a voluntary 

(1) (1913J 11 A. L. J., 770. (2) (1887) I. L. B., 9 All., 892.
(3) (1915) I. L. B., 39 Boio.. 399.

64 THE INDIAN LAW REPORTS, [VOL. XLIV.



BiDiii E&m

1921docTimentJ executed by one party. It is silent as to whether 
any payment was to have been made to the plaintiff as alleged.
It recites that the portion of the land relinquished was not fit for 
oultivation and was relinquished in consoquence, and that the Jhubai. 
plaintiff shall pay Rs. 21 per year for the remaining land.
According to the court bulow that relinquishment was agreed to 
by the plaintiff on the strength, of a separate oral agreement 
given by the defendant that he ■would pay Rs. 300 to the plaintiff 
in the manner above specified. The question of the existence 
or otherwise of consideration can always be inquired into irre
spective of what is entered in the deed. The deed does not say 
that the relinquishmenfc was to be made without any payment. It 
is silent, and the plaintiff was entitled to prove this separate oral 
agreement under proviso (2), section 92, of the Indian Evidence 
Act of 1872.

It is argued that the deed of relinquishment was a formal 
document, registered in the manner required by law, and the 
decision in Ahdul Mamid r. Abdul Majid (1) is relied on to 
show that in the case of such a formal document no evidence about 
any extraneous matter not referred to in the deed ought to have 
been admitted. In that case a petition of compromise was filed, 
by which the disputed property was parbitioned in a certain 
manner and a decree was passed in a'̂ ĉordance with the compro
mise. The allegation of the plaintiff was that the defendant had 
agreed at the time of compromise to pay a certain sum to the 
plaintiff in order to equalize the loss. Butj the evidence adduced 
by him in support of such an agreement was held to be inadmis
sible because it was treated as a part and parcel of the agreement 
evidenced by the compromise, no variation of which could be 
permitted after a decree was passed in accordance with it. In 
the present ease there were reciprocal promises, eajh forming a , 
oonsideration for the other. The plaintiff had agreed to relin
quish certain land and to hold the remainder on reduced 
rent. The defendant, on the other hand, had agreed to pay him 
a certain sum of money, out of which a portion was to be credited 
towards the arrears of rent then due. In Raw Bahhsh v. Durjan
(2), where in defence to a suit upon a hypothecation bond payable:

(1 ) (1.18) 11  A, L . J ., 770. (2 ) (1887j I. 9 MUj 392*
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1921 by instalments it was pleaded that at fche time of the execution
—— —— - of the bond it was orally agreed that the obligee should, in lien
BADiL̂ EAM instalmenfca, have possesaioa of a part of the hypothecated

JHCLii. property until the amount due on the bond should have been
liquidated from the rents, and in accordance with that agree
ment the plaintiff had obtained possession of the land, it was 
held that the oral agreement was not one which detracted from, 
added to, or varied the original contract, aud that inasmuch 
as it only provided for the means by which the instalments were 
to be paid, it was admissible in evidence. In Motahhoy Mulla 
Essahhoy v. Mulji Haridas (1) a promissory note was executed 
by the defendant jointly with a certain firm and payable oti 
demand. In a suit filed for the recovery of the money due on the 
promissory note, the defendant pleaded that by an oral agree
ment between the parties his liability on the note was to 
cease on a certain date subsequonb to the execution of the date 
of the said promissory note, tho simple acknowledgment by the 
firm being then substituted for the note. Their Lordships of
the Privy Council observed that the agreement set up was not
in the nature of a bald averment of a verbal agreement contra
dicting the written contract, but it was in- the nature of a 
separate agreement, indicating the manner in which the liability 
of the defendant was to terminate and that oral evidence could 
be admitted to prove its terms under section 92, proviso (2), of 
the Indian Evidence Act of 1872.

An agreement lo pay as a condition precedent to the enforce
ment of a deed of relinquishment can also be proved under 
section 92, proviso (3). The plaintiff really seeks to enforce the 
payment of the consideration for the agreement, tho existence 
of which lias been found to have been established. There ia no 
reason, therefore, to interfere with the decree passed by the 
court below. The application is dismissed with costs.

Application rejected.
(1) (1915) I. L. R., 89 Bom,, 339.
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