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the parties had been in actual cultivatory possession, and, that 
being so, we are of opinion that the defendant had no right to 
oust him, and the plaintifl is entitled to a decree for joint 
possession without prejudice to the rights of the other co-sharera 
of the village.

The appeal is, therefore, allowed to this extent that the 
plaintiff will be grauted a decree for joint possession subject to 
the rights of the other co-sharerts of the village.

The parties will bear their own costs in all the courts.
Appeal decreed.
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B&fare M r. Justica Lindsay and Mr. Jusiiod KanJiaiya Lai. 
SARABJTT SINGH (Pr.AiKTiB']?) v. KAJ KUMAK RAI and anothhe 

(DEI?ENr)AKTB).*
Givil Prossdiira Gada fl9D9J, order X X I , rulo S^—Go'shcirsrs jo in ily  in 

poss0ssion--One C0‘ Sharer omteS, by another - Suit fo r  possession and profits 
iy  tsa yo f damages -Ueorae gimn fo r  jo in t jmsssaion hat not fo r  profits. 
The plaintiff andtho prodooossoc infcifcloof tho dGfoii<lan’':s wcro joial; oirnors 

ofoertaia Bamiudati and at oao fcima were in joiufc oultiyatoiy possession. 
They then leased tlio land 150 a tenant. SuTDseqUQufcly tlie touant sucsoadeted 
the land to tlia piadoo^ssoi' in tifelo of fcho dofondants, who tlion prooooclod to 
exclude the plaintiH.

Hald that tho plaintiff was antitlod in blva cii'ouni'stanooa to a docroe lo i 
joint posseasionp though not to a dooieso foi* profits by way of damagoa. Suoli 
profits oould ba tiiikon into aaaount whoa tho annual acjounta of tha yillagO:ia- 
come wora adjuitsd. Watson & Co v. Ramahund Diitt (1) rsfgn-od to.

T he facta of bhia case are fully slated in tho judgment of the 
Court.

This case was fir.it hoard by a single Ju'lge who passed the 
following referting order ; -

S t u a r t ,  J, *.—These are the facts Babban Singh, Mahadeo 
Siogh and Sital Singh owned certain property. Sital Singh sold 
his share. Kaj Kuoaar Rai, in the exercise o f a right q {  pre
emption, purchased his share. Certain laud was hhudkasht of all 
the three sharers. This was cuhivafced by Thagai. Tfaagai 
relinquished it in faYour of Raj Kumar Kai only, who has , taken

** Second Appeial No. 904 of 1919, from a deoiee oI Jotindra ^ilqhaii Bas% 
Additional Judge of Gorakhpur, dvtod tho I6th of Apcil, 1919; confirming a,, 
decree of Lakshmi Narayti.a Tandorj, M tmeif' of Beotia, dated " '

' Januacyi X919.
(1) (1890) I. L. 18
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1921 sole possession of it. The plaiatiffa, who reprosent Babban Singh 
and Mahadeo Singh, sued Raj Kumar Rai for possession of the 
plot and for damages. The trial court dismissed their suit for 
possession and damages but granted them a declaration that the 
land was their joint Jcudhkaskt, They appealed against the 
dismissal of their claim for possession and damages. The lower 
appellate court dismissed their appeal, relaying on the decision 
in Jagar Nath Singh v. Jai Nath Singh (1). In that case one 
of several co-sharers entered into the possession of a plot on the 
death of a tenant. The other co-sharers sued him and obtained' 
a decree for joint possession and mesne profits, A Bench of this 
Court set that decree aside, holding that they were entitled only 
to a declaration that they were joint owners entitled to receive 
their share of profits. That decision was passed before^ the 
present Code came into force. In Jagarnath Ojha v. RamPhal 
(2) it was held that “  a plaintiff who is entitled to possession 
jointly with other persons can be granted a decree for joint 
possession, whether the plaintiff was originally in joint pos
session and was subsequently dispossessed or whether he had 
ne?er been in possession,” It was there stated, at page 154 
—“ That a decree for joint possession can be made has until 
recently in this Court always been regarded as settled law, 
but if any doubt existed on the point, it has been removed 
by the clear provisions of order S S I , rule 36, of the present 
Civil Procedure Code. The same Bench which decided the 
appeal in Jagar Nath Singh v. Jai Nath Singh (1) arrived 
at a similar conclusion in 1905 in Phani Singh v. Nawab 
Singh (3). The decision in Jagarnath Ojha v. Baon Phal (2) 
differs distinctly from the decision in Phani Singh v, Nawab 
Singh,

With regard to the question of mesne profits, there is a 
Full Bench ruling in Bhairon Bui y . Saran Eai (4 )  that a 

relief for mesne profits can be added to a decree for joint 
possession.

I am unable to see that the alteration in the Code of Civil 
Procedure is sufficient to reconcile the conflicting decisions in

(1) (WOd) 1. L. R .,27 All., 88. (S) (1904) I. L. R., 26 All., 588.

(2) (1911) I. L. B., 34 All., 160/ (4) (1905) L  L. E., 28 All,, 161.
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Jagarnafh Ojha v. Ram Phal (1) and Phani Singh v. Nawab 
Singh (2), and as a single Judge I am unable to decide a point 
upon which two Benches have disagreed. I refer bhe decision of 
this appeal to a divisional Bench, Ifc will be for them to consider 
whether it should be referred to a Full Bench.

Pandit ,LaJeshmi Narain Tiwari and Munahi Earibam  
Sahai, for the appellant,

Munshi Iswar Saran, for the respondents. 
LiNDSAYandKANHAITALiL, J J . The dispute in this appeal 

rei-abes to certain plots of laud, situated ia the village Nemi 
Amna, Pargana Sylhet. The plaiafciffa are some of the co-sharers 
of that village. The defendatifcs are alsa co-sharers in ths same 
village,

In bhe year 1898, the said village waa partitioned by the 
Government and lots were prepared by virtue of which the 
plots in dispute were allotted to tho mahal to which the predeces
sors in title of both the parties belonged. The allegation of the 
plaintiffs was that after the said partition the plots in question 
had been in the joint khtvdlcasht caltivation o f the predecessors 
of the parties, and that the predecessors ia title of the plaintiffs 
and the defendants jointly cultivated the said plots till 1318 
Fasli. It was also stated that after the said year a person named 
Thagai was put in cultivatory possession of the said plots on 
behalf of the above parties ; that he continued in cultivation till 
1321 Fasli, and that the plaiatifis thereafter resumed possession. 
The plaintiffs farther said that after Thagai had surrendered his 
possession, the plaintiffs cultivated the disputed land, and that 
the defendants wrongfully cut the crops standing thereon. They, 
therefore, sued for possession of the said plots and damages .̂

The defendants denied that the disputed plots were the 
hhudkaaht land of the plaiatiffs, They said that the land in 
question had been in the exclusive possession of the defendants; 
that Thagai was their tenant and had a right to surrender posses
sion to them and that the plaintiffs were not entitled either to 
a decree for possession or to damages 

 ̂ The trial court found _̂ that the land in dispute was the 
joittt khudkasht of Sital Singh, the predecessor in tiVle dl̂  

(1) (19®.) I. h . a . ,  U  A ll,, 150. (2) (190&) I. h . R., 28 All:, 161-;
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1021 the defendants, and the present plaintiff; that it was under 
the cultivation of Thagai ou behalf of both, and that the plain» 
tiffs were notenbitled to possession or damages. The claim for 
possession and damages was accordingly dismiased. On appeal 
that decree was upheld. The lower appellate court similarly 
came to the conclusion that the parties had a right to cultivate 
the disputed land and that the possession of Thagai was on behalf 
of the plaintiff-3 and the predecessors in title of the defendants.

It is urged on behalf of the plaintiffs appellants that they 
were entitled to a decree for joint possession, inasmuch a§, 
according to the courts below, the disputed land was in the joint 
cultivation of the predecessors of both the the parties till 1318 
Fasli, and that Thagai was ia possession subsequently on behalf 
of them. The decisions on which the plaintiffs rely in support of 
their contention have baen considored by us ia another" case, 
Bisheshar Singh v. Eanuman Singh (1), which was referred ̂ to 
a Bench along with this case, and we are of opinion that on the 
findings arrived at the plaintiffs are entitled to a decree for joint 
possession, because they had been in actual physical possession 
of the plots till 1318 Fasli and Thagai was thereafter ciiltivat- 
ing the said khudkasht land on behalf of both the parties.

As pointed out by their Lordships in the case of Watson 
and Go, v. Ramchund Dutt (2), no co-aharer, who has been 
in physical or actual possession of any part of the joint 
land, is liable to be ejected by any of the other co-sharers in 
the village except by means of a partition lawfully obtained 
ia a separate proceeding. Every cO'Sharer has a right to the 
beneficial enjoyment of the joint land so long as he does not ’ 
thereby disturb the actual physical possession held by another 
co-sharer from before; but where another co-sharer is in such 
possession, he can only get symbolical possession of the nature 
referred to in order XXI, rule 35, of the Code of Civil Pro
cedure. The plaintiffs and their predecessors ia title have 
been in actual possession of the disputed land jointly with 
the defendants by holding the same as their hhudkaaht for 
some years and letting it out to Thagai afterwards. The defen- 
dants had no right to oust} them from the land when Thagai

(3) (1921) Supra p. 1. (2) (igyo) I. L .R ., 18 Calo.,10.
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surrendered it, and they are entitled to a decree for joiat 
possession in addition to a decree declaring their joinli rights 
which the courts below have granted. The claim to prcits 
by way of damages cannot be entertained, for such profits can be Kxriiia 
taken into eoasideration when the annual accounts of the village Eii. 
income ^re adjusted.

The appeal is, therefore, allowed and the decree of the courts 
below is modified in so far aa we allow a decree for joint posses
sion to the plaintiffs o f the disputed land, in addition to the 

, r e l ie fs  granted by the courts below. The parties will bear their 
own costs in this Court.

Decree modified.
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Before Mr. Justios Tudball and^Mr. JustiaslSulaiman.
ANA5TDI PKABAD DUBE (Debbhdaht) v, KRISHNA CHaNDRA MUKER-

JI (Plaintifb') AMD RAM KUMAR SINGH and oxhebs (Depehdakis.)® J u m , 11. 
Mortgage— Prior and siibsequeni martgai/ees—Purchaser of mortyaged propsriy 

who haa paid off the earlm  mortgages, but not tM  later ones—S ispjsition  
as rsgards a subsegumt mortgagee'a suit for sale— Interest.
When a purchaser of mortgaged proporfcy iv?ho has obtained possession 

and paid ofi prior mortgages aeba up in dafanoe to the suit of a subsequeui 
mortgagee th.e prior mortgages which ha lias discharged, he ig entifeled to ba 
recouped the amount which he paid for redemption of the prior mortgages aa 
from the date when it was paid ; but he ia not entitled to gat interest thereon 
after the date of hia entering into possession of the property. Sri Bam v.
Kesri Mal {l) followed.

T h e  facts of this case are fully stated in the judgment of 
the Court.

Mr. B, E. O’Gonor and Mr. 8h<zmrbath Mushran, for the 
appellant.

Babu Fiobri Lai Banerji, for the respondent.
T it d b a ll  and Sui<aim an, JJ. This is a defendant’s appeal 

arising out of a mortgage suit, The mortgaged property is a 
residential house in Allahabad. The original owner, on the lOjh 
of May, 1907, mortgaged it to Dr, Banerji for the sum of 
Bs. 7,000. On the 1st of February, 1911, he mortgaged it foj^he 
sum of Rs. 1,000 to one Badri Prasad, On the 16th of 
February, 1911, be mortgaged its for the sum of Es. 5,000 So

*Pirst Appeal No. 64 of 1919, from a deotee of Pairtab Siaghi Subordinalto 
Judge ol Allahabad, dated the 31st of July, 1918.

(X) (1903J I. L. R.j, i26 All., iSfi.


