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A  p e c s o a  w h o  ii3 o a t i t L o d  t o  f/liG  p o s s Q s s i o n  o £  i m m o v a b l o  p i 'o p e r t y  j o i n t l y  

w i t h  o t h e r s  m a y  b a  g i 'a n t o d  a  c Iq c l’o o  f o r  j o i n t  p o s s o a n i o u — w h o L l i e r  h o  w a s  

o r i g i n a l l y  i n  p o s s e a s i o u  a n d  w<ia s u b s e q u o n f c l y  c U s p o a a Q fjs o d , o r  w J i o t l i o r  h a  I i a d  

sa e v a r  b e a n  i a  [ j o s y a s s i o n .  H o  i s  n o t  m o i ' o l y  e n t i t l e d  t o  a  d e c r o e  d e c l a r i n g  

h i g  r i g h t s  i n  t h e  l a n d .  D J m i r a j i  I ' c m d a i n  v .  S h a o  L i a j  P a n d a  ( 1 , d i s t i n g u i g h -  

ed. Bhairon B a iv . 8aran llai (2), Waison ^  Go. v. llamcMmcl Dutt (S),
Phani Singh v. Nawab B w jh  ( i) , Bam Gliaran Rai 7. Kauleshar Mai (5; au^
Jagarnath Oj7w V. Bam Phal (G) reforrod to.

The faot3 of this eage are sot forth in the julgaient of the 
Court.

Dr. Kailas Nath Katju, for the appellant.
Babu P ia r i  Lai Banerji, for tlie rospoiidenti.
L indsay and LCanhaiya L al, J.T. :— The dispute in. this appeal 

relates to certain plots of laud, situate in shaiaUal) patti Pami 
in mauza Kura Kanik. The plaintiff is one of the oo-aharera o f 
that village. So ia the dofeiidaut.

Theland way origiaally a part of the shamilat land of thab 
village, yielding grass, to the boaefit of which, aopording to the 
plaintiff, both the parties wei'e entitled.

® Second Appeal No. 843 o£ 1919, from a docroo of Muhammad Husain,
Additional Suborclimiito Judgo o£ Oawnporo, diutod tho 71,h of April, 3.919, 
conflrmiag a dactoe of Gimga Prasad Vtii'ma, M aiisif of E’aijohpvirj dated the 
10th of DecombGL', 1918.

(1) Weekly Notes, lOOG, p, 194. ( i )  (1903) I. L. B ., 28 xUl„ 161.

(2) (1004) I. L . K., 26 All,, 588, (5) (1904) I. L. B ., 27 All., 153.

(3) (1890) 1. L . B ., 18 Oah., 10. (S) (1911) 1. L . R . ‘ 34 All., 150.
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The allegation of the plaintiff was that up to 1323 Fasli the 

plfiintiff used to take the grass of the southern half of the land 
and the defendant used to take the grass of the northern half of 
the land. There was a further allegation that in the year 1324 
Fa.sli the land became fertile owing to the deposit of silt from 
the r iv e r  Jumna and that the parties cultivated their reapeofeive 
half shares and appropriated the pro&ts of their shf̂ rea of the 
laud that year. There was also an alleg’ation that in 1325 Fasli 
the defendant ousted the plaintiff and took up wrongful culti
vation of the entire land, thereby depriving the plaintiff of his 
right.

The defendant pleaded that the land in qneafcion was his 
separate property; that he had been in separate possession of the 
same, and that the plaintiff had never been in possession of any 
portion thereof, at any rate within 12 years prior to th© suit. 
The courts below dismissed the claim for joint possession and 
passed a decree for a declaration that the plaintilf and the 
defendant were entitled to the land in dispute as co-aharexs along 
with the other eo-sharers of patti Pami. The court of first 
instance took the]view that in 1324 Fasli, the plaintiff and the 
defendant had jointly cultivated the land after the river had 
receded, leaving a deposit of silt on the land. The lower appel
late court, however, expressed no opinion on that point. It 
relied on the decision in the case of Dhanraji Pandain v. Bheo 
Baj. Pande ( 1) in support of the proposition that the plaintiflf 
was not entitled to a decree for joint possession.

We do not consider, however, that that decision is applicable. 
The plaintiff there claimed exclusive possession of certain land, 
on which the defendant bad constructed a shed and planted 
certain trees, and the finding was that the former was not entitled 
to exclusive possession. In Bhairon Rai v. Saran \Eai (2) ib 
was held by a Full Bench that if a plaintiff was in joint possession 
of certain property and was illegally ousted from joint possession 
of any portion thereof by a co-owner, he was entitled to bo 
restored to such joint possession. As a general rule no co-sharer 
has a right to appropriate a specific portion of the common land 
to his exclusive m e  and thereby to exclude his co-sharerg from 

(1) Weekly Kotes, 1?06, p, 104. (2) (190^) I, L, a ,  26 M l,
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all use and enjoyment) of the same without) a lawful partition. 
But where a person has been ia posaessioa o f a piece of joint land 
for a long time •without any let or hindrance by the other co
sharers, or wh^re he has been so in possession jointly with gome 
other co-sharers, he is entitled to continue in possession till a 
partition is effected. His possession must, however, be either 
physical or constructive through his own tenants, and not under 
a right to hold, common to or exercised by all the co-sharers.

The governing principle applicable to such eases has been 
laid down in Watson and Go. v. Ramohund Dult (1) where Sir 
B a r n e s  P e a c o c k , who delivered the judgment of tho Judicial 
Committee, observed:—

“ It seems to their Lordships that if there be two or more 
tenants in common and one (A) be in actual occupation of part 
of the estate, and is engaged in culbiyating that part in a proper 
course of cultivation, as if  it were his separate property, and 
another tenant in common (B) attempts to come upon the said 
part for the purpose of carrying on operatiiona there inconsistent 
with the course of cultivation in which A is engaged and the 
profitable use by him of the said part, and A resists and prevents 
such entry, not in denial of E ’s title, bub simply with the objocfc 
of protecting himself ia the profitable enjoyment of the land, 
su ch  conduct on the part of A  would not entitle B to a decree 
for joint possessaion.”  His Lordship then went on to explain :— 

In India a largo proportion of the lands, including many very 
large edtafces, are held in undivided shares, and if one share-holder 
can restrain another from cultivating a portion of the estate in 
a proper and huaband-like manner, bho whole estate may, by 
moans of cro8s*injunctions, have to remain altogether without 
cultivation until all the share-lxoldors can agree upon a mode of 
cultivation to be adopted, or until a partition by metes and 
bounds can be effected, a work which in ordinary course, in large 
estates, would probably occupy a period including many seasons. 
In such a case, in a climate like that of India, land which had been 
brought into cultivation, would pvobably become waste or jungle 
and greatly deteriorate in value. In Bengal the CouxtB o f  
Justice, in cases where no spocifio rule exists, are to act according 

(1)1(1890) l i l t ,  R ., 19 Oalo.j 10.
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1921 to justice, equity, and good conscience, and if, in a case of share
holders holding lands in’ common, it should be found that one 
Go-sharer is in the act of cultivating a portion of the lauds, whieh 
is not being actually used by another, it would scarcely be 
consistent with the rule above indicated to restrain him from 
proceeding with his work or to allow any other share-holder to 
appropriate to himself the fruits of the other’s labour or capital.” 

In Fhani Singh v. Nawah Singh (1) one of the co-sharers 
had taken possession of certain land on the death of a common 
tenant, who had been cultivating the same, and the decree passed . 
by this Court was that the plaintiffs and the defendant, as co» 
sharers of the village, were entitled to joint possession of tile 
land in suit, and that neither was entitled to possession to the 
exclusion of the other, ^n injunction to restrain the defendant 
from dealing with the land by cultivating it, letting it to tenants, 
or receiving the rents and profits of it in any way to the exclusion 
of the plaintiflfs without their consent, was refused. In Bam 
Charm Bai v. Eauleshar Bai (2) the plaintiff was found to 
have been in joint possession of the disputed land prior to his 
dispossession and was held entitled to be restored to his former 
possession.

The same matter was again considered in the case of 
Jagarnaih 0}ha V, Bam Fhal (3) and the view taken by this 
Court waa that the plaintiff, who was entitled to possession 
jointly with other persons, coaid be granted ’ a decree for joint 
possession, whether the plaintiff was originally in joint possession 
and was subsequently dispossessed, or whether he had never been 
in possession. That principle has now been recognized by order 
21, rule 35, of the Code of Civil Procedure, which prescribed the 
manner in which a decree for joint possession can be executed.

The lower appellate court here held that neither party waa 
in possession of the disputed land till it was brought under 
cultivation in 1324 Fasli, but ib omitted to decide by whom the 
said land was cultivated in that year after.it had become cultur- 
able by the deposit of silt from the river Jumna. The khasra 
for 1324, which the trial court accepted, however, proves that 

fl) (1905) I. L. E.. 28 AU., IGl. (2) (1C04) I. L. E ., 27 AIL, 153.

(3) (1911J L L. n . ,  M  All., m
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the parties had been in actual cultivatory possession, and, that 
being so, we are of opinion that the defendant had no right to 
oust him, and the plaintifl is entitled to a decree for joint 
possession without prejudice to the rights of the other co-sharera 
of the village.

The appeal is, therefore, allowed to this extent that the 
plaintiff will be grauted a decree for joint possession subject to 
the rights of the other co-sharerts of the village.

The parties will bear their own costs in all the courts.
Appeal decreed.
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B&fare M r. Justica Lindsay and Mr. Jusiiod KanJiaiya Lai. 
SARABJTT SINGH (Pr.AiKTiB']?) v. KAJ KUMAK RAI and anothhe 

(DEI?ENr)AKTB).*
Givil Prossdiira Gada fl9D9J, order X X I , rulo S^—Go'shcirsrs jo in ily  in 

poss0ssion--One C0‘ Sharer omteS, by another - Suit fo r  possession and profits 
iy  tsa yo f damages -Ueorae gimn fo r  jo in t jmsssaion hat not fo r  profits. 
The plaintiff andtho prodooossoc infcifcloof tho dGfoii<lan’':s wcro joial; oirnors 

ofoertaia Bamiudati and at oao fcima were in joiufc oultiyatoiy possession. 
They then leased tlio land 150 a tenant. SuTDseqUQufcly tlie touant sucsoadeted 
the land to tlia piadoo^ssoi' in tifelo of fcho dofondants, who tlion prooooclod to 
exclude the plaintiH.

Hald that tho plaintiff was antitlod in blva cii'ouni'stanooa to a docroe lo i 
joint posseasionp though not to a dooieso foi* profits by way of damagoa. Suoli 
profits oould ba tiiikon into aaaount whoa tho annual acjounta of tha yillagO:ia- 
come wora adjuitsd. Watson & Co v. Ramahund Diitt (1) rsfgn-od to.

T he facta of bhia case are fully slated in tho judgment of the 
Court.

This case was fir.it hoard by a single Ju'lge who passed the 
following referting order ; -

S t u a r t ,  J, *.—These are the facts Babban Singh, Mahadeo 
Siogh and Sital Singh owned certain property. Sital Singh sold 
his share. Kaj Kuoaar Rai, in the exercise o f a right q {  pre
emption, purchased his share. Certain laud was hhudkasht of all 
the three sharers. This was cuhivafced by Thagai. Tfaagai 
relinquished it in faYour of Raj Kumar Kai only, who has , taken

** Second Appeial No. 904 of 1919, from a deoiee oI Jotindra ^ilqhaii Bas% 
Additional Judge of Gorakhpur, dvtod tho I6th of Apcil, 1919; confirming a,, 
decree of Lakshmi Narayti.a Tandorj, M tmeif' of Beotia, dated " '

' Januacyi X919.
(1) (1890) I. L. 18

1921 
jMwe, 14.


