
718 THE INDIAN LAW  REPORTS, [ v O L . L .

A P P E L L A T E  C R IM m A L .

Before Mr. Justice Mulierji and Mr. Justice King. 

1928  ̂ E M P E E O R  B IH A E I BHAE/='^-
May, 10,

' /!<?/: No. V I of 1924 (Gmninal Tribes A ct), sections 20 and 22
— Criminal Tribe— M em ber of, failing to report— Sum­
mary trial— Criminal Procedure Code, section  260.

One Biliari Bhar was tried summarily by a Mtigistrate of 
the first class for an offence under “ section 22 of Act V i of 
1924,”  and was convicted and sentenced to three m ontlis’ 
rigorous imx3risonment. H e appeai(;'d from ;jail, ain,d tiie 
Sessions Judge acquitted birn on. the sole ground, tliat (;lie 
offence could not be tried sin:m:na:rily.

Held, on appeal by the Local Government against this 
order of acquittal, (1) that the Magislirate ought to have re­
corded specifically the precise offence, amongst those m en­
tioned in section ‘22 of the Crindnal Tribes Act, 1924, with 
which the accused was charged and of which he was convicted, 
(2) that the offence which the accused had com mitted was 
the omission to comply Muth clause (b) of division (c) of rule 
8 framed by the Local Government under section 20 of tlie 
Act, and (3) that, as this ofl’ence was ])unishable with a m axi­
mum sentence of six months’ rigorous imprisonment, tlie 
Sessions Judge was wrong in acquitting him, merely because 
tlie trial was a summary one.

The Government Advocate (Pandit Uma Slianli'ar 
Bajpai), for the Crown.

Babii Satish Ghandni Das, for the respondent.
M u k e r ji  and K in g , JJ. :— This is an appeal by the 

Local Government against the acquittal of one Biluiri 
Bhar, son of Chaiithi Bhar, of an offence under section 
22, clause (2), sub-clause (a), of the Criminal Tribes Act, 
being Act No. Y I of 1924.

^Criminal Appeal No. 289 of 1928, by the Local Government, i'rom 
an order of Harisli Oliaudra, Additional Sessions Judge of Benares at Jaun- 
pur, dated tie 21st of January, 1928.
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Tl:ie opposite party, B-iliari,, was convicted by tlie __ ^
learned Magistrate of the first class on the 13tli of Decem­
ber, 1927. He appealed from jail, and the learned bihaih 
Sessions Judge acquitted him on the sole ground that the 
offence could not be tried summarily, and in summarily 
trying him the learned Magistrate made an error of law.
In tb.e result, the learned Judge acquitted Bihari, and 
having regard to the circumstance that Bihari' had al­
ready been in jail for over a month he did not order a 
re-triO'l. The learned Government Advocate has argued 
til at tlie offence with which Bihari was charged was an 
offence punishable with the maximum amount of sis 
months’ rigorous imprisonment and that, therefore, 
under section 260 of the Code of Criminal Procedure, the 
case ''Â as triah]^ summarily. W e find that the learned 
Magistrate did not specify clearly the offence wdth which 
Bihari was charged. He simply stated, against column
5 of the form in which summary convictions axe recoid- 
ed, “ section 22 of Act V I of 1924” . Section 22 of the 
Criminal Tribes Act is a large section and contains sever­
al portions. In the earlier portion^ sub-section (1) deal's 
witli offences which are punishable Avith one and two 
aiid three years’ rigorous imprisonment. The sub-sec­
tion (2) deals with other kinds of offences, some of 
which 'are punishable only ŵ ith six months’ rigorous 
imprisonment. W e have tried to find out what was the 
actual offence with which Bihari was charged, in ordei' 
to find out- what would be the appropriate clause of sec­
tion 22 under which he shoidd be charged, if the case 
was made out against him.

The evidence shows that Bihari, who was a register­
ed member of a criminal tribe, left his house on the 
22nd of November, 1927, and reported to Baldeo clia.iiM- 
dar that he was going to the village of Audiar, and was 
likely to stay ffiere for the night. He also informed 
him that he was to stay at the House of Pa,ncham Bhar at
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Aiidiar. W e further find that Paiicham denies that
EMrERoir* Bihari ever went to him or stayed with him for the
bihIri night. The evidence of Deo Narain, the cliaiikidar of

Aiidiar, is to the effect that Bihari accused did not report 
to him his arrival at the village of Aiidiar, if he did at all 
arrive there.

Under powers given to it by section 20 of the Act, 
the Local Government has framed certain rules, nndet
clause (d) of that section, as to the manner in which re­
gistered menib<^s of a criminal tribe are to report them­
selves or notify their residence or any change or intended 
change of residence, or any absence or intended absence. 
Paragraph 8 of the rules so framed has three divisions, 
and the division (c) deals with absence and intended 
absence from residence. By clause (-b) of this division 
(c) a registered member of a criminal tribe is required 
“ to notify immediately after arrival at and immediately 
before his departure from any place at which he arrives 
or halts at night.”  The report is to be made to the 
chaukidar, or in his absence to the headman of the vil­
lage. Even if Pancham is not to be believed, we have 
got the evidence of Beonarain to the effect that Bihari 
did not notify to him his arrival at the village of Audiar, 
supposing that he did arrive there. The offence, there­
fore, which Bihari did commit is the omission to comply 
with clause (h) of division of (c) o f rule 8 framed by 
the Local Government.

Section 22 of the Criminal Tribes Act lays down that 
the contravention of any rule made under section 20 and 
not punishable by clause (1) of section 22 is to be punish­
ed, on a first conviction, with imprisonment for a term 
which may extend to six months. W e find, therefore, 
that the offence which Bihari did commit is an offence 
punishable with the maximum sentence of six months’ 
rigorous imprisonment. In this view, the offence was 
triable summarily by a Magistrate of the first class.
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It was argued before us that there is no sufficient 1928 

material on the record to show that the notification under ~empekor 
section 10 of the Criminal Tribes Act was issued by the

m i  ■ 1 BiHAE.1Local Grovernment. This is a point which was never Bhab. 
taken before. On the other hand, we find that the Sub- 
Inspector swore that Bihari was “a registered member” .
We also find that Bihari was in the habit of reporting his 
absence from the village to the chaukidar. In this case 
he did make a report which was reported to the police- 
station by Baldeo. In the circumstances, we do not 
think that there is any reason to suppose that Bihari was a 
man with respect to whom a notification under section 10 
of the Criminal Tribes Act had not been issued.

The acquittal of Bihari was wrong in law. It must 
be set aside. As regards the sentence, he has been in 
jail now for nearly three months. He was in jail partly 
as an under-trial prisoner, and partly as a convicted 
prisoner. In the circumstances, we do not think that we 
need send him back to jail.

We set aside the order of acquittal passed by the 
learned Sessions Judge on the 21st of July, 1928, and 
record an order of conviction. We direct that he be 
released at once, the sentence and punishment suffered 
by him being enough in the circumstances of the case.
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