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MISCELLANEOUS CIVIL.

Before Mr. Justice Boys and Mr. Justice Igbal 4dhmad.
Ix THE MATTER OF GOVIND PRASAD.# ‘
det No. VIII of 1890 (Guardians and Wards Act), section 3

——Letters Patent, clause 12—Guardian and winor—dJoint

Hindu faomily—Application by karta to be appointed

guardian of nvinor members.

Neither the High Court nor the District Cours will con-
template the appointment of a guardian of property, whether
that guardian be the manager or no, in the case of a joint
Hindu family, by virtue of any powers suggested to be con-
ferred under the Guardians and Wards Act (VIII of 1890).
Jhabbu Singh v. Gange Bishan (1), Ellen Ramm v. Char-
les Spencer (2), Jairam Luzmon, Petitioner (3), Jagannath
Ramiji, Petitioner (4), and Re Manilal Hurgovan (5), referred
10.

The High Court has jurisdiction, by virtue of clause
12 of the Tetters Patent, in respect of the persons and pro-
perties of minors, but the High Court refused to exercise
that jorisdiction in the case of a joint Hindu family, on the
grounds of inexpediency and want of precedent.

Tur facts of the case were as follows :—

Applicant was the karte of a joint Hindu family
governed by the Mitakshara and including minor sons.
Owing to protracted illness in' the family, applicant’s
business had to be closed and debts were incurred, first
for the treatment and support of the family and sub-
sequently for defraying the expenses of his daughter’s
marriage and for paying off his creditors. As a result
applicant’s house valued at Rs. 10,000 was mortgaged
and as he had neither means nor health to earn a living,
the total debts gradually swelled to about Rs. 8,000. It
having become impossible to pay these debts and there

*Miscellaneous application of Govind Prasad.
1) (1895) T.T.R., 17 All., 520. (2) (1908) 2" A.L.L., 81.
(8) (1892) I.I.R., 16 Bom., 631. (4) (1898) I.L.R.; 19 Bom., 96.
(5) (1900) I.L.R., 25 Bom., 353.
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being a purchaser willing to pay Rs. 15,000 for the
house, applicant applied for being appointed ‘‘guardian
of the property of the minors and to be authorized to
convey the right, title and interest of the minors in the
property on such terms as the High Court may think
proper’’, on the ground that the transaction was a very
profitable bargain for the minors as well as the applicant.

Munshi Henuman Prasad Agarwal, for the appli-
cant.

Boys and IgearL Ammap, JJ. :—This application
is not in formi and does not comply with the rules of the
(lourt in that it does not, in the heading, quote the law
giving the right to apply and should have been returned
to the applicant on that ground alone. Counsel for the
applicant stated that he made the application on the
authority of certain decisions of the Bombay High Court
and eventually relied upon clause 12 of the Letters
Patent of this Court read with section 3 of the Guardians
and Wards Act, VIII of 1890, and it is with reference
to these that we deal with the application. We may
note at once that it is not contested that in view of the

-rulings of this Court,—compare Jhabbu Singh v. Ganga

Bishan (1)—neither this Court nor the District Court
will contemplate the appointment of a guardian of pro-
perty, whether that guardian be the manager or no, in
the case of a joint Hindu family, by virtue of any powers
suggested to be conferred under the Guardians and Wards
Act (Aet VIII of 1890).

It is unnecessary for us to trace back the authority
of this Court in reference to the persons and estates of
infants conferred by clause 12 of the Letters Patent. Tt
is sufficient to say that we are satisfied that the jurisdic-
tion of the Court of Chancery, which descended to the
Supreme Court of Calcutta and so to the High Court at

Caleutta and so to this Court by virtue of clanse 12, exists.
(1) (1895) TL.R., 17 AlL, 529
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The question whether we ought to exercise that jurisdic-
tion or not in the case of a joint Hindu family is quite
another matter, We have been referred to several cases
of the High Court at Bombay, to one decision of this
Court and to one decision of the Caleutta High Cowrt.
To consider first the authority in this Court—Ellen
Ramm v..Chdrles Spencer (1). In that case the only
poii relevant to the present is that the learmed CHIER
JrsTion and Burkrrt, T., referred to the powers of this
Court conferred by the Letters Patent and apparently
accepted that such power exists. That is the view which
we have already ourselves accepted. In Bombay there
was a series of decisions, e.g., Jairam Luzmon, Petition-
er (2). Jagannath Ramji, Petitioner (3) and Re Manilal
Hurgovan (4). In the latter case the learned Judges
were obviously unwilling to hold that they had juris-
diction or that, if they had jurisdiction, it was a case
in which they should act. But it was pointed out that
there was a series of cases in which the Court had acted
and their Lordships obviously consented to interfere in
the-particular case because they were desirous of not
vanning counter to the practice. It was obviously only
a case of stare decisis. They eventually appointed a
guardian and gave sanction to the sale of the property on
certain conditions which, it was considered, would ensure
for the minor a moiety in the proceeds. No question
appears to have been raised as to what was to be the effect
of this transaction on the joint or separate nature of the
family in the future. That is a matter in which it is not
difficult to see that trouble might arise, and is one fur-
ther reason for refusing to countenance the practice in
the exercise of the jurisdiction of this Court of which, so

far as we are aware, there is no instance in this Court.

It would seem that if an application like the present was

(1) (1908) 2 A.T.T., 8L (2) (1892) T.L.R., 16 Bum,, Fik
(8) (1893) LL.R., 13 Bem., 96. (4) (1900) I.L.R., 25 Bom., 853,
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proper to be granted, it would equally be proper for us to
consider applications which might be made in every
single case in which a manager of a joint Hindu family
might come to this Court and say “‘either the sole or one
of many members of the family is a minor and I want
the Court to appoint me his guardian and sanction a
particular transaction because I shall thereby be able fo
get a better price.” It is admitted that it will not help
the applicant in any way to get himself appointed a
guardian unless he can also induce the Court to enter
into the merits of the proposed tramsaction and give it
the Court’s sanction. Another difficulty that must arise
is in the proposed securing of the minors’ interest in
half the proceeds. Where is the money to be deposited,
who is to be responsible for it, what rate of inferest is fo
be paid on it, when is it to become available to the minors,
and a number of other similar questions must follow
where it is suggested that a wholly new practice is to be
sanctioned.

We have hitherto referred only to the difficulties
that must necessarily arise.  On the other hand, to refuse
such applications as these does not in our view put the
manager of the joint Hindu family in a difficult position.
In the present case, at any rate, the applicant can proceed
to effect a separation from his sons and that can be done
very speedily. “He can then apply in the ordinary way
to be appointed guardian of his sons and his sons’ estate
and proceed to deal with the property both on behalf of
himself and his sons, applying if necessary under sec-
tion 29 of the Guardians and Wards Act. His purpose will
thereby he served with facility, without this Court em-

barking on a wholly new practice. We dismiss the ap-
plication.

Application dismissed.



