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Before Sir Grimicood Mears, Knight, Cliiej Justice,
Mr. Justice Lindsay, Mr. Justice Dalai, Mr. Justice 
Mtikerji and Mr. Justice Banerji.

K U N J  B I H A E I  L A L  (D e fe n d a n t )  v . K U N W A E  J A I  M A L  1928 
S I N G H  ( P l a i n t i f f ) . -  Fehnmry,

Diiardhura— Question re aypliea.bility of cnstoJii— Complete 
altertaion in course of river— No evidence of similar 
change on previous occasions.

Notwithstanding the admission of the existence, as between 
two villages situated on opposite banks of a river, of the cus
tom of diiardhura, it was held that such custom was not appUc- 
able to tlie ease of the river suddenly and completely altering' 
its course and cutting off a large and recognizable area from 
one village, in face of the fact that no evidence was given tliat 
such a complete change of course had ever happened beiot’e 
for a space of twenty-two years. Gulah Rai y. Gir-iDiir Siufjh 
(1), referred to.

T h e  facts of this ca,-se sufficiently appear from the 
judgement of the Court.

Mr. B. E . O'Conor, Di\ Kailas Nath Katju and 
Pandit Uma Shankar Bafpai, for tlie appellant.

Dr. Surendra Nath Sen, Muiishi Ram Prasad and 
Pandit Rani Niwas ShuJda, for tlie respondent.

M e a r s , G.J., L in d s a y , D a l a l , M u k erji and 
B an e r ji, JJ. -.— This is an appeal from the judgement 
of Babu Gauri Prasad, Subordinate Judge, Pilibhit, ivbo 
decided that the proved or admitted custom of “ dliar- 
dliura” did not apply in the particular circumstances of 
the case, and consequently decreed the claim of the 
plaintiff.

There is in the northern part of the province a river 
called Deoha, and on the western bank lies the village

*Firfit Appeal No. 318 of, 1924, from a decree of Gauri I'rasaJ, Sub- 
ordiuate Judge of Pilibhit, dated the IStli of Noveinber,: 1924,

(1) U927) I .L .E ., 49 AIL, 195, : ; ;



1928 of Tjjbainia, and immediately opposite it the village- of
"" xvNj Mittersenpiir. Nobody can predict at the end of any

monsoon where that river will finally settle, and an
Kunwar extremely unstable
jai Mad lias been its com’se from 1306 fasli to 1329 fasli.

S in gh . O ’Conor lias handed up a map marked in yellow,
blue, green and red, so as to impress upon us the astonish
ing' character of the changes which have taken place in 
the site of the riÂ er during the last 22 years. It may 
he taken as completely certain that there does exist 
between the zaminclars of ITjhainia and Mittersenpur the 
custom of accepting the deep stream of the river, 
wherever it may happen to be, as the boundary between 
the villages, and there is no instance of any resident of 
ITjhainia crossing the river and ‘̂̂ ving claim to land that 
for the moment may appertain to Mittersenpur. Simi
larly it is agreed that no resident of Mittersenpur ever has 
crossed over the river to lay claim to land which at the 
moment has passed to the ITjhainia side. Khewats from 
1306 fasli have been produced which show that in the 
year 1898 the village of ITjhainia consisted of 189 acres.
11 5̂ ears later, namely, in 1909, the area had increased 
to 360'33 acres. This increased amount represented 
land which hitherto had belonged to the zamindars of 
Mittersenpur. In 1910 there was an increase of some 
17 acres to the advantage of ITjhainia, and in the years 
1911 and 1912 a slight drop, when 33 acres passed back 
to Mittersenpur. In 1913 no less than 72 acres were 
added to Ujhainia. In 1914 the position was practically 
stationary, but in 1915 an addition of 50 acres brought 
up the area ,of ITjhainia to 465‘56 acres. By 1919 that 
area had dropped to 425IB . In  1922 the river entirely 
altered its course and cut across from one point to an
other, with the result that that added to the Mittersenpur 
side of the river an area of no less than 360 acres, thus 

more than restoring the losses of Mittersenpur of the
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previous twenty-four years. On the map wliich i9-26 
Mr. 0 ’ Conor lias handed in, and which has been initialled 
“ G. M. 1, 16th January, 1928” , the course is repre- 
sented by the red pencil markings. The blue mark- 
ings are the course of the river before 1922. At page 19 
of the record there is a very simple sketch on a small 
scale which illustrates the position.

This matter originally came before a Division Bench, 
and at the hearing before them it was assumed by all 
parties that the statement of the plaintiff, that in 1329 
fasli nearly 2,000 highas of land appeared on the opposite 
bank, meant that the area included within the arc on the 
sketch at page 19 was 2,000 pakka bighas or roughly 
1,250 acres, and that this was a suit by the zamindar 
of XJjhainia, "who had only suffered a loss of approximately 
one quarter of the land which had passed over to the 
Mittersenpur side. It now appears that the total area 
of land affected by the sudden change of the course of 
the river is not more than 360 acres in all.

There being a question as to whether this case was 
distinguishable from the' case of Gulah Rai t. Ginvar 
Singh (1), it was considered desirable to have this 
matter re-heard before a Full Bench. During the argu
ments before the Full Bench the order-sheet was referred 
to, and it then appeared that the plaintiff’s statement 
made to the court, printed at page 5, was not challenged 
by the defendant when he stated that never before had 
the river suddenly changed its course. The defendant 
elected to call no evidence, but it would have been open 
to him to have proved, had such been the fact, that in 
the years 1913 and 1915 the 72 acres and 50 acres, 
respectively, were lost to the village of Mittersenpur, not 
by encroachment, but by the river definitely deserting its 
old channel and cutting a new channel leaying undisturb
ed recognizable land between the new cbanBM and the old. ; ;

(1) a937) L L .E ., 49 All.,; 195.r^ :
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It has been argued before us tliat it would be improper for 
Ktjnj us, having regard to the description of this river given 

at page 11 and onwards of the Pilibhit Gazetteer, to 
assume that in 1913 and 1915 the river suddenly changed 
its course by cutting for itself a new channeh The 
Gazetteer shows that in the rainy season the Deoha be
comes a violent, turbulent river, and one of such character 
that it might in consequence of heavy rains gradually 
shift its cliannel so as to transfer from one side to the 
other even so considerable an area, as 72 acres. The 
learned Subordinate Judge has said, and we agree with 
him, and indeed Ave think it to be tlie kernel of the whole 
case, that if the defendant had obtained an admission 
from the plaintiff that on two previous occasions, namely, 
in 1913 and in 1915, the river had cut a completely new 
channel and that the custom of the deep bed of the 
stream was followed, he would have held that the custom,, 
as alleged by the defendant, was wide enough to cover 
the happenings of 1922. "Whilst there is abundant evi
dence that there is a custom of dhardhura” , there is 
no evidence that such an event ever before happened 
as the complete abandonment of the old channel and the 
making of a new one by the river. On the ground, 
therefore, that the defendant failed to give evidence 
on this essential point, we uphold the decision of the 
learned Subordinate Judge and dismiss this appeal with 
costs.

Appeal dis7nisscd.
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