
plaintiff must have recourse to tlie court to get the pro- 
Skippebs perty sold, and that nothing that the official receiver 
CoMPANv, has done up to the date of suit has stood in Jais way of
Limto The official receiver is joined as a party
DavS  whom the property vests for the time being and not

as the party who made a contract or was guilty o f any 
breach of it. For the above reasons we think it would 
be unsafe in this case to hold that notice under section 
80 was required.

Accordingly we dismiss jappeal No. 18 of 1925 
with costs. We allow appeal No. 496 o f 1924 and 
direct that the charge shall be enforceable against the 
movable property entered in the inventory prepared by 
the official receiver or the sale proceeds thereof in his 
hands on the date of the decree of the court below in 
addition to the immovable property specified in the 
decree. The appellant in appeal No. 496 of 1924 will 
get his costs in this Court from the contesting defend­
ant respondent.

^ A ffea l IS dismissed.
A f f e o lN o .M ^ M
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Before Mr. Justice Walsh and Mr. Justice PuMan. ■
1935 ? MAHADEO PAKBE and others (Defendants) SOM- 

June, p . NATH PANDE and another (Plaintiffs) and SALIG- 
PANDE and others (Defendants).*

Minor— Guardian ad liiem—Mortgage—Application for final 
decree for foreclosure— Name of minor’s guardian wrongly 
entered—Suit to set aside decree.

In a suit for foreclosure of a iQoirtgage in which a minor 
defendaiit wag interested the plaintiffs named the minor’s 
father as his guardian ad litim. The minor’s father, how- 
ever, declined to act and the Nazir of the court was appointed

4 , .  !  1854
jTjdge of Azamgarh', dated* the 18th of October, 1923,



.guardian, A preliminary decree for foreclosure was passed.
When the decree-holders applied for the drawing up of the Mahadbo 
‘final .decree, they named as the guardi§,n of the minor, not \
the Nazir, hut the minor’s father, and notice was issued to the Somnajh 
■father for himself and as guardian of his minor son. A.
'final decree was drawn up in ■ which the minor’ s name was 
mentioned without any guardian being specified,

'He/d,'on suit by the minor to have the final decree set 
aside, tha-t the minor had not been prejudiced and was nob 

'entitled to the relief claimed. Ram Bareckha Ram Tarak 
Tiwari (1) and Kuher UpadliiyaY. Ramakar Bat TJpadhiya (2), 
referred to.

T he facts of this case are fully set forth in the 
following order referring the appeal to a Division 
Bench:—

SiJLAiMAN, J. This . is a defendants' appeal 
•.arising out o f a suit for redemption. A  mortgage by 
conditional sale, dated the 27tli of June, 1888, was 
executed by Ramsaran, the grandfather o f Somnatli 
and tbe great-grandfather of In 1909, after
lihe new Code of Civil Procedure had c£)me into force, 
the mortgagees brought a suit for foreclosure and im­
pleaded all the members o f the family including the 
present plaintiff Somnath. Ranjit plaintiff was not 
even bprn then. The plaintiffs proposed to make Gaya,
‘the father o f Somnath, his guardian. It is not quite 
clear how the interest of Gaya was in any way adverse 
to Somnath, but Gaya apparently declined to act as 
guardian, with the result that the court appointed the 
I^azir o f the court as the guardian of Somnath minor.
"The other members o f ,th e  fjamily compromised the 
claim, but an decree was passed against Som­
nath under the guardianship o f the ISTazjr on the 25th 
of September, 1909. It is not suggested that there 
was any irregularity up to this stage in the proceed­
ings.

'(1) (1916) 14 A.L.J., 589. (2) (1924) I.L.E., 47 AIL, 357.

T5?'0L; XLVni;]^^ S 29



Sulainum., J,

In 1910 the mortgagees made an application for 
mahadeo the preparation o;? a final decree for foreclosure but
. ^  instead of impleading Somnath under the guardianship

of the Nazir they impleaded him under the guardian­
ship of his own father Gaya. Notice was issued to; 
Gaya for himself and as guardian of his own son 
Somnath, but he did not object. A  final decree for' 
foreclosure was then prepared. But in this final 
'decree Somnath’s name was mentioned without the 
addition of any words like “  under the guardianship 
of the Nazir or Gaya.”  Subsequently the mortgagees' 
applied for formal delivery of possession and again im­
pleaded Somnath under the guardianship of his father 
G-aya. r ,' ■ ;

Now Somnath and his nephew Ranjit have 
brought this suit for redemption on the allegation that 
their rights have never been foreclosed. The court o f 
first instance dismissed the suit but on appeal the' 
learned District Judge has decreed it. In my opinion 
this case raises substantial questions of law which 
require determination by a Division Bench. There is- 
authority for the proposition that in preparing a final 
decree it is not absolutely necessary to issue fresh notice 
to the jiidgein^ When the time fixed for the
preliminary decree for payment has expired the moft- 
^ g p rs  run the risk of a foreclosure decree being pre­
pared, vide the case of Pandu PrabJm v. Juje Lolo  (1)' 
and the case of Tara Pado Ghose v. Kamini Dassi (2). 
There is; hbw^^ in the ease oi
Tasliman . Hurihar Mahto (^) that the court itself 
has an inherent power to 3̂et aside an ex parte decree 
which had been passed without notice to the mortgagor. 
All these cases were under the Transfer'of Property 
Act. The learned District Judge in this case has-

(1) (1903) 27 Mad., 40. (2) (1901) I.L .R ., 29 Calc., 644.
(3) (1904) LL.B., 32 Calc., 253. „
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-conceded that it was not absolutely necessary to issue
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notice. What, however, he has h^d is that the conrt 
•decided to issue notice and did issue notice to Gaya  ̂ ’«•'
and not to the Nazir. This, in the opinion of the PANba.'
learned Judge, amounted to an irregularity.

Another point mentioned is that in the final decree suimman, j, 
which was prepared, the name of Somnath alone was 
mentioned without the words under the guardian­
ship o f the Nazir. ’ ' This has been taken to mean that 
he was treated as a major and not a minor. This is 
said to be the second irregularity.

The learned Judge has further held that inasmuch 
;as Somnath has lost the right o f redemption in conse- 
‘quence of the decree, he has been prejudiced by the 
irregularities.

The question whether the omissions naentioned 
• above amount to iJregularities is undoubtedly sub­
stantial question of law.

As regard the question whether the minor has 
been prejudiced, it might ordinarily have been a ques­
tion of fact, but the learned Ji^dge has assumed that 
because the mis,or has lost his right Of redemption, he 
has necessarily been prejudiced, whereas one might 

'have supposed that the injury should be a consequence 
o f the irregularity. No attempt apparently was made 
‘to show that if notice had been issued to the Niazir him­
self the amount would have been paid in time and the 
property redeemed. On the other hand, it rather seem.s 
that the only person whb could have intervened or paid 
the money would have been Gaya, the father, to whom 
notice was actually sent. It may, therefore, be a 
question whether the plaintiffs have really been pre­
judiced by the absence of a notice issued to the Nazir, 
i n  two cases it has been held that in spite of the irre- 
*,gu|arity the minor defendant was not prejudiced, 'yir/e



the ease of Earn Bflrechka Ram v. Tarah Tewari (1),., 
b^deo -whicli has been followed in the case of Kuber Upadhvya- 

0. Y. RamaJcar t)af U'pa-dhiija (2).
SOMNATK . ^

I accordingly refer tlie case to a Benoxi or two- 
Judges.

M u n s l i i f o r  the appellants.
Pandit Narmadeshwar Prasad Upadhiya, for the 

respondents.
The judgement of the Bench was as f o l l o w s ^  
W alsh and Ptjllan JJ. :— In our opinion thi& 

appeal must succeed. It seems to us, apart from autho- 
rity, th.at the law is clear. It is not necessary to set 
oiii the factsy can be gathered very clearly frotft
the referring order of Mr. Justice SulaimAN, and, if- 
necessary, supplemented by the District Judge’ s judge­
ment. B;ules 2 and 3 o f order X X X IV  provide the; 
machinery for enforcing mortgages by means of a fore- 
closnre decree, and everyone agrees that no notice to* 
the mortgagor between the preliminary decree and the 
final decree is prescribed. The reason for that is 
obvious. When a decree of a competent court has 
already decided tliat w six months the property 
which the defendant Values will be taken away frorrL 
him for ever, i f  he is not sufficiently interested" in the 
Subject to realize that unless he exercises his right o f 
redemption within six months he will never have- 
another chance, it is hardly likely that a piece of paper 
issued to Mm from the same court reminding him o f  
what he already knows will make any difference to his 

; mind. The authorities of Tandu Prabhu v. Jicje Lolo
(3) and the case of Tara Pado Ghoss v. Kamini Dassi'
(4) cited by Mr. Dttrga Prasad, are merely examples  ̂
making it quite clear that in-the case of an ordinary

(I) (1916) 14 A .LJ., 589. (2) (1924) 47 All., 357.,.
(3) (1903) 27 Mad., 40. (4) (1901) 29 Calc., '644;:.
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mortgagor sui juris no formal notice is necessary. .We 
find nothing in tlie case o f Bidi T^aslimm Y. Ĥ
Mahto (1), inconsistent with this view. «•

Mr. UpadMya for the respondents has rightly 
pointed out that these cases do not relate to minors.
That is quite true. Different considerations arise in 
the case of minors. W e have to see whether in a case 
applicable to a minor there is any evidence^ i f  we are 
a conrt o f fact, or if there is any finding, i f  we are a 
court of law, that his interests have been injuriously 
affected. W e hold that there is no evidence of any­
thing, of. the kind in this case, and that,there is no 
real finding to that effect. . The Nazir, had been 
appointed as guardian for the litigant, and had acted 
up to the date of the preliminary decree because the 
father had refused. .The suit had been compromised.
The minor’ s interests.were not distinct from the others.
He was living with his father, and an indication to hiR 
father that the time had arrived for, making a final 
decree would necessarily readi him i f  it  concerned hint 
to know. In our view the finding of the District 
Judge, which was undoubtedly intended to be a finding: 
of fa^t, that the minor was prejudiced, stopped short 
o f what is required by law. He holds that as the result 
of the irregularity the minor ŵ as deprived of his an­
cestral property. There are two fallacies in that 
sentence. He was not deprived in any other sense 
than everybody is deprived o f anything with which he 
pays his just debts, ajjd if a person owes Rs. 100 and 
pays Rs- 100, it is not a correct statement as a matter 
of law to say that he is prejudiced by the proceeding, 
and there was no connection between the-, failure to 
give the notice in this case and the order depriving the 
mortgagor o f the ancestral, property, because there was 
nothing to litigate, there was no proposal to redeem^

(1) (1904) I.L .E ., 33 Calc., 253.
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1926 PQ money was available for the purpose, and no effort, 
eitHer outside the time, had ever been

«. shown with a view to establishing that redemption w;^s 
contemplated, and, therefore, the final decree was the 
result of the failure to issue notice. The result would 
have been just the same if the notice had been issued 
to the Nazir. We agree with what a member o f this 
Court has already said in one of the cases relied upon 
by Mr. Durga Pm§ad, in the case of Ram Bareckha 
Ram Y. Tarak Tewari (1) :—-“  Where there has been 
an irregularity in the appointment of a guardian, the 
moment it is shown that there has been no fraud and 
that the minor’s interests have not been prejudiced by 
the irregularity, the minor’s right to set aside the pro­
ceedings must be denied.”  The same principle is 
applicable, not only to the appointment of the 
guardian, but to all the machinery relating to the 
appointment in respect of which the guardian stands 
in the shoes of the nominal litigant.

The appeal must, therefore, be allowed and the 
decree of the first court restored with costs here and 
belowv ■ ■

'A'p'peal allowed.
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BAfote Sir Gnmwood Mears, K ni^ t/C hief Justicfi, and 
Mr. Justice Sulaiman.

1926 BA0 IMA BIBT (Plaintiff) v. I ’AZUj (Defendant) . *
'’Muhammadan law—Ditrorce—Charge of dduliery made hy 

'husbamd against wife---Retractatiori.
A Miihammadan; wife, havirig been accused by her husband 

of adulteiy, sued in the court of a Subordinate Judge for 
dissolution of her marriage, "phe defendant denied (falsely) 
that he had ever made the charge complained of. During rhe 
course of the suit, however, he filed an application, in

* Second Appeal Ho. 229 of 1925, from a decree of K. G-. Harper, 
District Judge of Benares, dated the 10th of November, 1924  ̂ reveiaing’ a 
decree of Man Mohan Sanyal, STibordmate Judge of Benares, dated the 
llth of Septemher, 1924. ' ' ■ ■

(1) (191j6) 14 A.L.J., S89 (596).


