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B e fo r e  M r . J u stice  D alai.

iv IO H A N  S I N G H  and  o t h e r s  (D e o e b e -h o ld e r s )  d . J A G A T
SINGH  AND ANOTHER (ObJEGTOES.)'^' Januunj,

A c t  N o . I X  o f  1908 {In d ia n  L im ita tio n  A c t ) ,  s ch ed u le  1, 
article  182— E x e c u t io n  o f  d e c re e— L i m i t a t w i— A p p lica 
tion  fo r  su b s titu tio n  o f  n a m es— “ S tep  in  aid  o f  e x e c u 
t io n ’ '— C ivil P ro ced u re  C od e, o rd er  X X I ,  ru le  16; o rd er  
X X I I ,  ru le  1 .
An application for substitution of names is a step in aid 

o f  execution. P ita m  S in gh  v. T ota  S in gh  (1), followed. 
A n n a m a k d  M ud aliar v. R a m ier  (2), referred to.

Eule 16 of order X X I  applies only to substitution along 
"«'ith execution and there is no bar under any of the rules 
in schedule I  of the Code of Civil Procedure to substitution 
■of names by an executing court when an execution proceeding 
is already pending.

T he facts of this case are fully set forfcli in the 
judgement of the Court.

Pandit K. N. La ghat e and Munshi GirdJiari Lai 
Agarwala, for the applicants.

Mr. G. K. for the opposite parties.
D a la l, J. :— The question to be decided here is 

whether limitation of an application for execution filed 
in the Court of Small Causes on the 13th of T^ebruary,
1925, Avas saved or not by action taken by the decree- 
holder in earlier years. That court passed the money 
decree on the 2nd of June, 1920. The first execution 
application was presented by the original decree-holder 
■on the 16th of NoYember, 1921, and the application 
was transferred to the court of the regular Munsif of 
Fatehabad on the 17th of November, 1921. During 
the pendency of proceedings in the Fatehabad court 
the decree-holder died and his successors in interest,
Burga Prasad and others, applied to that court on the

*Civil Eevision No. 204 of 1927.
(1) (1907) L L .E ., 29 All., 301. (2) (1908) X I/.E ., 31 Mad., 234.
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Mohan in place of that of the original decree-holder and for con-
tiniiation of execution proceedings. They deposited 

i s ?  pi’ocess-fee for service of notices on the judgement-debtors
on the 21st of March, 1922, and notices were issued. 
On the 16th of April, 1922, the Fatehabad court direct
ed substitution of names and amended the application. 
The proceedings in execution were stayed because a 
connected original suit was pending, and finally on the 
19th of February, 1924, the Fatehabad court rejected 
the application. The next application was filed in the 
Court of Small Causes on the 13th of February, 1925, 
and was dismissed in default on the 6th of April, 1925. 
Subsequent to this date the decree was sold to persons 
who are applicants in revision here and they applied for 
substitution and execution under order X X I, rule 16, 
on the 15th of December, 1926. This application was 
dismissed. The court conceded that it was within time 
from the next preceding application of the 13th of 
February, 1925, but it was of opinion that the applica
tion of Durga Prasad and otliers of the 18th of February, 
1922, did not save limitation as it was not made in tlie 
proper form of 18 columns to the proper Court of Small 
Causes, but was wrongly made merely for substitution 
and to the court at Fatehabad, Avhere the application 
was transferred for execution. AVhen that application 
was removed, the decree-holder would have to refer back 
to the 16th of November, 1921, when the first applica
tion for execution was made by the original decree- 
holder, and that was obviously of no benefit to the appli
cants, because it was filed more than 3 years prior to 
the 13th of February, 1925.

The applicants have come here on the ground that 
the Court of Small Causes refused to exercise jurisdic
tion which was vested in it of executing the decree. I  
think the point was correctly argued by Mr. Laghate



VOL. L .l  ALLAHABAD SERIES. 623

1923that the court overlooked tlie consideration of the ques
tion whether the application of the 18th of Pehniary-

. . ' SiHGIX
1922, was or was not some step in aid of execution of v.
the decree. The subordinate court refused the benefit '
of the application of the 18th of February, 1922, on 
the ground that the application was not made in accord
ance with law to the proper court of execution, but did 
not consider wdiether it ŵ as a step in aid of execution or 
not. The two matters are distinct under paragraph 5 
of article 182 and not concurrent. Mr. Shinde on be
half of the respondents relied on the defects in the appli
cation not being one for execution and to the proper
court, as directed by order X X I, rule 16, and urged that
those defects prevented the application from being one 
that could be treated as a step in aid of execution. It
may be observed that the limitations are of an applica
tion being in accordance with law and to the proper
court where a step in aid of execution is put forward to 
save limitation. I ’irst of all I am not prepared to hold 
that the Fatehabad court had no jurisdiction to substi
tute the names of the legal representatives of the decree- 
holder. Rule 1 of order X X II does apply to execution 
proceeding's; only rules 3, 4 and 8 of that order do not 
apply. There can, therefore, be no abatement of the 
application for execution. Eule 16 applies only to sub
stitution along with execution and there does not appear 
to me to be any bar under any of the rules in schedule I  
of the Code of Civil Procedure to substitution of names 
by an executing court when an execution proceeding is 
already pending.

Apart from this, the application of the 18th of 
February, 1922, was a step in aid of execution as warn
ing the judgement-debtors that the decree-holder had 
died and that Durga Prasad and others desired subse
quently to take proceedings in execution. This was 
giving the judgement’ debtors an opportumty to object

43ad ,



if they liked, and they did not object. There can be no •
M o h an  doubt that ail application for substitution of names is

a step in aid of execution. A Bench of this Court has 
SifoK. accordingly in Pitam Singh v. Tota Siyigh (1).

A judgement of the Madras High Court in Annamalai 
Mudaliar v. Rainier (2) is of considerable interest when 
applied to the facts of the present case. There the appli
cation was made to the court which passed the decree, 
but the objection taken was that it was merely an appli
cation for substitution and not one for execution as 
required under section 232 of the previous Code of Civil 
Procedure, corresponding to order X X I, rule 16. The 
learned Judges repelled this objection in the following 
words :—

“ W e are unable to agree with this conclusion. The 
petition, as appears from its terms, was intended as a step 
in aid of execution, as it sought the recognition by the court 
of the petitioner’s right to execute, which recognition it was 
open to the court to grant or withhold. The question then 
arises, was it an application in accordance with law? It 
is no doubt true, as pointed out by Sir Bhashyam Aiyangar 
in Ra^nchandra Aiyar v. Subramania Ghettiar, 14 M. L/. J ,, 
393, that section 232, Civil Procedure Code, does not pro
vide for an application in this form, but contemplates that 
the transferee should apply for execution of the decree without 
any preliminary of the kind, merely giving notice of the 
application to the transferor and the judgement-debtor. Con
sequently when, instead of applying for execution, the appel- 

' lant put in his application for recognition as transferee, the 
court might have returned the petition to him for amend
ment as not in accordance with the section. Instead of doing 
this, the court made the order prayed for and the defendant 
did not appeal against it as he might have done. Under 
-fchese circumstances the application must be tnken to have 
been in n.ccordance with law” .

In the present case also it was open to the jndge- 
ment-debtors to object to the jurisdiction of the Fa.teh- 
abad court or to the form of the application. They did

fl) (1907) I.L.R., 29 All., 301. (2) (190S) 31 Mad., 284.
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neither. Whether Diirga Prasad and others conceived 
their remedy rightly or wrongly, it seems clear that the 
-application of the 18th of February, 1922, was a step in 
aid of execntion, that is, they tiled the application in the 
desire to further their object of executing the decree.

I set aside the order of the lower court, dated the 
14th of June, 1927, and direct that court to proceed with 
the application for execution, dated the 15th of Decem
ber, 1926. The applicant shall receive the costs of this 
Court from the opposite party.

Order set aside.
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B e fo r e  J u s tice  Sir C ecil W a lsh , M r. J u stice  L in d sa y  en d
M r. J u s tice  B a n er ji. „  1̂ 27

November,

B e fo r e  M r . J u stice  B o y s  and M r. J u s tice  Iq h a l A h m a d . __

E M PEEO E V.  SH BEA a n d  othepvS.^-^

‘Crim incd P ro ce d u r e  C od e , s e c tio n  307— J u ry — P o to e r  o f  
H ig h  C ou rt to  r ev is e  th e  v erd ic t  o f  a ju ry  on  th e  m er its .

Where a jury has given its verdict on the facts of the 
case, i t  is open to the High Court to revise that verdict on a 
reference by the trial Judge made under section 307 of the 
Code of Criminal Procedure, where it is not alleged that 
there has been any misdirection by the «Judge or any mis
understanding by the jury of the law as laid down by the 
Judge. W a f a d a r  K h a n  y. Q u e en -E m p re s s  (1), E m p e r o r  v. 
L y a ll  (2), R e g . v. K h a n d era v  Bajira'ip (3), E m p e r o r  v. G hcl- 
lan (4 ), E m p e r o r  v. B h u ilo ta n  S in gh  (5 ), and E m p e r o r  y . 
P a n n a  L a i  (6 ), referred to.
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^Criminal Eeference No. 481 oC 1927.
(1) (189i) LL.R ., 21 Calc,, 955. (2) (1901) T,L.E., 29 Calc., 128.
(3) (1875) L L .E ., 1 Bom.,: 10.:̂  ̂ : 29 Mad., 91.
(5) (1921) 6 Pat. L.J., 264. (6) (1Q24) T.L.R., 4H All., 265.


