
to the High Court but the plaintiffs did not file any 
cross-objection. On the date when the appeal came Deoki
up for hearing- the defendants withdrew their appeal JwIla
without liberty to institute a fresh appeal. They were  ̂
made to pay the costs of the opposite party. An oral 
request was made at that time for the amendment of 
the decree of the court below, which we declined to 
entertain at that stage.

In our opinion when tJie appeal was Ai^thdrawn 
the order which we passed on that. occasion granting 
permission to withdraw the appeal under order X X III, 
rule 1, was not a decree so as to supersede the decree of 
the court below. When an appellate court does not 
judicially deal with the matter of a suit but merely per­
mits an appeal to be withdra^wn, so that the deci-ee of 
ihe court below is left intact, it cannot be said that it 
has confirmed the decision appealed from. It merely 
Tecognizes authoritatively that the appellant does not 
wish to go on with his appeal. W e may refer to the 
-case of Ah did Majid v. JawaMr Lai (1), where their 
Lordships of the Privy Council laid down this proposi­
tion with regard to an appeal which had been dismissed 
for want of prosecution. This case was followed in 
Nand Lai Saran y . Dharam Kirti Samn (2) where the 
■appellate court had held that no appeal in fact lay to 
that court. There is another case of this Court, viz.
Pitam Lai v. Balwant Singh (3), to the same effect.
'We are of opinion that that principle applies to an 
'equal extent to the case where the appeal is withdrawn.
W e cannot therefore amend the decree of the court 
l^elow.

The result therefore is that this application must 
'be dismissed with costs;

AppUcation. dismi^spA.
^1) (190) 36 All., 350. (.1926) I.Iv.R., 48 All., 377.

(3) (1925) 23 S18. :
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16.

B e fo r e  M r. J u s tic e  AshivortJi.

1928 TU LA EAM  ( P la i n t i f f )  v . D W AEK A DAS and  a n o t h e r
(D e f e n d a n t s .)*

A c t  N o . V I I  o f  1870 (C ou rt F e e s  A c t ) ,  s e c t io n  7, cla u se  (iv> 
(c)— A c t  N o . V I I  o f 1887 (S u its  V aluation  A c t ) ,  s e c ­
tion  8 — Court f e e S u i t  fo r  a d ecla ra tion  o f  p la in tiff ’ .? 
title  and for  p o ssess ion .

I f a plaintiff elects to ask in his plaint fi>r a declaration 
of his title as well as for possession of. certain property, when 
he need only have sued for possession s in ip U citer , he will 
have to pay court fees as on a suit for a declaraition with 
consequential relief, imless the court allows him to amend 
his plaint by striking out the prayer for a declaration. So' 
h eld , where the plaintiff had prayed (a) for a declaration that 
a mortgage executed by his co-parcener and a decree for 
foreclosure obtained thereon were void and ineffectual, and
(h) for possession. G anga D e i  v. S u klid eo  P rasad  (1),
followed. T ika  Fumi v. S alig R a m  (2), dissented from.

On a first appeal being filed in the High Court, the 
Stamp Reporter made the follov^dng report ; —

“ This appeal arises out of a suit brought by the- 
plaintiff appellant for the following reliefs : —

(a) It may be declared that the mortgage-deed,.
dated the 15th of September, 1913, executed by Eoshan 
Lai, in favom  ̂ of Dwa.rka Das, and decree No. 117 o f 
1915, DwarUa Das v. Musammat Kaiisilia, dated the- 
4th of January, 1916, and final decree No. 265 of 1916,, 
dated the 27th of November, 1916, are void, ineffectual, 
fraudulent and collusive and have been obtained in order- 
to prejudice the right of the plaintiff.

(b) Possession over the property detailed below
may be awarded to the plaintiff. If in the opinion o f  
the court any condition or restriction may be considered'

* S t a r a p  E e f e . r e n e e  i n  T ? ir a t  A p p e a l  N o .  3 2 2  o f  1 9 2 5 .

(1) (1924) I.L .E ., 47 All., 7ft. (2) (1920) 57 Tndiaii Cases, 494.
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to be proper, possession may be awarded witli those
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conditions and restrictions. t c l a  iiam

(c) Costs of this suit may be awarded. d̂ 'arxa
D a s ,

(d) Any other relief wdiich may under the circum­
stances of the case be beneficial to the plaintiff may 
also be granted.

The valuation of the suit for purposes of jurisdic­
tion was laid at Es. 6,000 and a court fee of Es. 53-10 
was paid, viz. Es. 30 for declaration and Es. 23-10-0 
for possession.

The suit, being for declaration ancl possession, 
clearly falls wnthin the purview of section 7, cl. (iy) (c) 
of the Court Pees Act, read Avith section 8 of the Suits 
Valuation Act, and is liable to be charged wdth an ad 
■valorem court fee, which comes to Es. 316.

The nature of the claim is such as w^ould render the 
suit to be one in wdiich the declaration with a conse­
quential relief is prayed, because unless the declaration 
prayed for is granted the possession asked fpr cannot 
be granted, because the properties are in the possession 
of the decree-holder wdio has purchased them. Es. 53-8 
having already been paid, there is a deficiency of 
Es. 261-8 payable by the plaintiff appellant for the court 
below.

The suit having been dismissed, the plaintiff appel­
lant has filed this appeal, valuing it at Es. 6,000 and 
paying the same amount of Es. 53-8 as court fee, as 
was paid in the court below. For the reasons stated 
above there is also a deficiency of Es. 261-8 payable by 
the plaintiff appellant for this Court.”

This report, being disputed by the appellant, the 
Taxing Officer referred the case to the Taxing Judge, 
who passed the following order : —

A sh w orth , J. This is a reference by the Tax- 
ing Officer for a decision as to the proper court fee to



1928 be paid in a suit out of which has arisen F. A. No. 322
1925. According to the plaint the plaintiff and his 

nephew were co-parcenerft in respect of certain property.
Das. On tlie 15th of September, 1913, the nephew, Eoshan

Lai, executed a usufructuary mortgage in favour of 
defendant No. 1. On the death of Eoshan Lai, some 
eight or nine months later, the mortgagee brought a 
suit for foreclosure against Musanimat Kausilia, widow 
of Eoshan Lai, and got a decree. The plaintiff asks 
for a declaration that the mortgage-deed was void and 
inelfectual, as Eoshan Lai had no right to transfer the 
family property. There is no statement in tlie plaint 
whether Eoshan Lai was the manager or not of the 
family. The second relief claimed was possession of 
the property.

Now in. a suit for possession it is not necessary for 
the plaintiff to sue for a declaration as to his title. At 
any rate, in a suit of this nature for possession, it is 
not uecessary for him to do so. The plaintiff’ s counsel 
consequently maintains that the court fee should be 
valued merely as in a suit for possession. In support 
of this contention he invokes a Full Bench decision of 
the Patna High Court, Ram Siiniran Prasad v. Gohind 
Das (1). That decision is not, in my opinion, applic­
able to the present case. In that case, although the 
plaintiff asked for an adjudication upon his title, he 
did not include amongst the reliefs claimed a prayer 
for a declaration as to his legal character or title or as 
to the invalidity of a certain transfer. Next I  am 
referred to a single Judge decision of this Court, Tiha 
Ram Y. Salig Ram (2). In that case the plaintiff did 
ask for a declaration as one of the reliefs which he 
claimed. It was held by Mr. Justice T u d b a ll that 
as it was unnecessary for the plaintiff to ask for a 
declaration, the suit should have been treated as an or-

(1) (1922) 2 Pa):,, 125.
(2) (1920) 57 Indian Cases, 494.
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diliary suit for possession of property. The learned __
Judge invoked the fact that “ suits of this ucature are e.«c 
very common and they have always been treated as DwIeea 
ordinary suits for possession of property and court fee is 
paid on five titoes the Government revenue” . On the 
other hand I have been referred to a single Judge decision 
of this Court, Gang a Dei v. Sukhdeo Prasad (1). In that
case D a n ie ls ,  J., stated as follows : —

“ Now the suit as framed is clearly one for a declaration 
with consequential relief. It is, therefore, beside the mark 
to suggest that the suit might have been framed so as to 
ask for different reliefs, or, in other words, that it might 
have been framed purely as a suit for possession. The 
plaintiff has to pay court fee on the relief which she seeks 
to obtain by the suit” .

I entirely concur with the decision of Justice
D a n ie ls  in Ganga Dei v. Sukhdeo Prasad (1) and dis­
sent from the contrary view taken by T it d b a l l ,  J., in 
Tika Ram v. Salig Ram- (2). At the time when a 
plaint is filed, it is impossible for a court or an officer 
of the court to go into the question whether the plaint 
unnecessarily asks for a declaration with the conse­
quential relief of possession or whether it would have 
served the purpose of the plaintiff to ask merely for 
possession. When the plaintiff asks for a declaration 
as his first relief and possession as a second relief, it 
must be taken that in the opinion of the plaintiff, or at 
least of his legal adviser, the declaration is a necessary 
relief. If the argument invoked by T u d b a ll, J ., were 
pressed to its logical conclusion, we should return the 
court fee to any litigant who could prove that he had 
brought an unnecessary suit. As regards T u d b a ll, J . ’ s 
invocation of the practice of this Court, I  am of the 
opinion that practice cannot override the language of 
a statute. There is no necessity of giving effect to a

(ij (1924) I.L .E ., 47 AH., 78. (2) (1920) 57 Indian Cases, 49d.
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1928 wrong view merely because that wrong view has not
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T ula Eam  been challenged for a long time, that is to say, where
Dwabea the question is the construction to be put upon a certain

enactment.

I hold that the test in such cases invariably should 
be whether the plaintiff includes amongst the reliefs 
claimed not only a request for possession but also, as 
paving the way to such request, the relief of a declara­
tion of title. This view derives support from a consi­
deration of what would happen in a reverse case where 
the plaintiff fails to ask for a declaratory relief but is 
found not to be entitled to possession without first ob­
taining a declaration. In such a case the plaintiff would 
be required to amend his plaint and to pay the extra 
com’t fee. Similarly in a case such as this case is, it is 
clear that the plaintiff can only be excused from the
court fee if he gets the permission of the court to amend
the plaint and strike out the relief for a declaration.

Eor the above reasons my answer to the Taxing 
Officer is that the view taken by the office is correct, 
and that the deficiency reported should be made good. 
The Taxing Officer may allow such time as he thinks 
fit for the payment of the deficiency. As counsel for 
the plaintiff appellant did not appear, this order is 
delivered ex parte.


