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of rent from Mnhammad Ayub and others througli 
haS ar the civil courts. When the property has been let bjr

s. one co-owner on behalf of the proprietary body and
when the other co-owners are, on their own showing, in 
possession and actually realize their share of the rent 
from the co-owner who gives the lease, then the other 
co-owners must be held to be “ lessors within the 
meaning of section 149(2). Considering that Saiyed 
Agha Haidar and others have realized their share of 
rent for the years in suit, it would be anomalous and 
inequitable if they were not held liable to pay their 
share of the taxes.

We hold, therefore, that defendants Nos. 1—8 
must he considered to he “ lessors ” within the mean* 
ing of section 149(2), and accordingly dismiss thê  
appeal with costs.

A ppeal dismissed.
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Before Sir Grimwood Mears, Knight, Chief Justice, and 
Mr. Justice Mukerji.

1926 HET 0tJDGBMBNT-DEBTOB) BAJA DXJTT PEASAI)'-
SESTGH (B egeee-holdeb ,).*^

Execution of decree—Costs—Mortgage decree— Whether costs 
‘payable out of the mortgaged property or by the judge-- 
ment-dehtor personally—Oivil Procedure Code, order 

■ XXXIV,  rule 10.

Costs iucmrred in proceedings in execution of the final' 
decree in a- mortgage suit are not chargeable against the mort­
gaged property r b n ta ie  payable by the jndgement-debtor 
personally.

Th is  was an appeal under section 10 of the 
Letters Patent against a judgement of a single Judge 
of the Court. The facts of the case, so far as they

A,Yjpeal Ko. 84 o£ 1935, under section 10 oi ilie lietters Patdut.



1926are necessary for the purposes of tiiis report, appear 
from the judgement belo¥/.

Babu Benode BihaH Lai, for the appellant. ®.
Babu Surendm  N ath  G upta, for the respondent.
M e a r s , C. J., and M u k e r j i , J, :—The question Skqh. 

for determination in this appeal is whether the costs 
awarded in execution proceedings to the. decree-holder 
are recoverable personally from the j udgement-debtor 
or must be realized, along with the mortgage money, 
by sale of the property mortgaged.

Briefly the facts are these. A preliminary decree 
for sale was made on the 4rtli of March, 1910, and the 
final decree was passed on the 30th of April, 1915.
In 1917 the decree was put in execution and on the 
14th of December, 1920 the execution proceedings 
were struck off as being partially successful. The 
decree-holder was dissatisfied with this order striking 
off his application and he appealed to this Court.
The appeal was successful and this Court awarded to 
the decree-holder a sum of Ra. 166-8-0 as the costs of 
appeal. It is this order for costs that is under execu­
tion now and the j udgement-debtor has come up with 
the pka that the money should come out of the pro­
perty mortgaged and not from him personally. The 
j udgement-debtor has been unsuccessful throughout.
His case is that under order XXXIV, rule 10 of the:
Code of Civil Procedure, the costs awarded against 
him ought to come out of the property mortgaged and 
not from him personally- It is perfectly clear to us, 
as it was to the learned single Judge against whose 
judgement this appeal has been filed, that rule 10 has 
nothing to do with the costs awarded in execution pro­
ceedings. It relates to costs that have been incurred 
fey the mortgagee since the passing of the preliminary. 
decree and before the final decree is made in  the case.
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1928 Order XXXIY does not deal with the execution of a
Hbt decree, and the Code of Civil Procedure, in which

order ‘XXXIV finds a place, lias proyided distinct 
1̂ 5̂  rules for execution of decrees. We think that the
swGĤ appeal has no force and we dismiss it with costs.

A'ppeal dism issed

Before Sir Grimwood Mears, Knight, Chief Justice, and 
Mr. Justice Mukerji.

1926 ISHW AEI PEASAB (D e fe n d a n t)  -d. SHEOTAHAL RAI
(P la in t iff).*

LeMers Patent, section 10—A'pjx̂ al—Ovder of remand-— 
Suit for declaration of title or possession hy a co-sharer.

An appeal will lie under section 10 of the Letters Patent 
frora a jtidgement of a single Judge of the High Court 
reversing the decree of the ■ lower appellate court and 
remanding ths suit for trial on the merits. Sevak Jeranchod 
BhogilalY. The ' D̂akore Tem])le Committee (1), distinguished.

Plaintiff sued as a co-sharer in possession, whose posses­
sion had heen disturbed, asking for a declaration of his title 
or in the alternative for recovery of possession. The defend­
ant was in possession, but never denied the plaintiff’s title as 
axo-sharer.

-Held, that the plaintiff’s suit should be dismissed.
Th is  was an appeal under section 10 of the 

Letters Patent from a judgement of a single Judge of 
the Court. The facts of the case sufficiently appear 
from the judgement of the Court.

Babu Shim  Frasad S in la, for the appellant.
Munshi JanaU Prasad, for the respondent.
Mbar ,̂ C , J., and Mitkerji, J . A preliniiiiary 

objection has been taken that no £eitters Patent 
appeal lies. It would be'necessary to state the facts 
of the case in order to find whether an appeal lies or 

. not. ■"
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AppeW No. 60 of 1926, iinder section 10 of the Letters Patent. 
(1) (1925) 23 A.L.J., 555.


