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B e fo r e  J u s tice  S ir C ecil W a lsh  and M r . J u s tic e  B au erji.

I n  t h e  m a t t e r  o f  CHANDEA SEN JAIN I.* ].9-j8

A c t  N o . X I  o f  1922 (In d ia n  I n c o m e -ta x  A c t ) ,  s e c tio n s  22 and

23— I n c o m e -ta x — N o tic e  u n d er  s e c t io n  22(4) serv ed  on  
assessee  a fter  he has m a d e a r etu rn — N o n -co m p lia n ce—
P o w ers  o f  in co m e -ta x  o fficer.

If an assessee has made a retnrn in compliance with a 
notice under section 22 (2 ) of the Indian Income-tax Act,
1922, and thereafter a notice has been served upon him nnder 
section 22 (4) and the assessee has failed to comply with that 
notice, the Income-tax Officer is entitled to make an assess­
ment under section 23(4) on accomit of that.faihn-e and he is 
not bound to proceed under section 23 (3). B rijn ij lian gla l 
V. C om m ission er  o f  I n c o m e -ta x  (1 ), dissented from.

T his  was a reference made by the Commissioner of 
Income-tax under section .66 of the Indian Income-tax 
Act, 1922. The facts of the case are thus stated in the 
Commissioner’ s order : —

1. Lala Chandra Sen Jaini, a Vaid of Etawah, 
iduly filed his return of income for the current year, sta­
ting his income to have been Rs. 300 from property and 
Us. 3,000 from business, and adding that he kept no 
■accounts, that his business was that of a Vaid, that he 
'Could not complete the form in detail, and that his return 
was an estimate.

2. When the Income-tax Ofhcer came to make the 
■assessment, he issued a combined notice under section 22 
(4) and section 23 (2) of the Income-tax Act in the form 
attached (Appendix A), asking Lala Chandra Sen Jaini 
(1) to produce or cause to be produced his accoimt books 
for the previous year and (2) to produce or cause to be 
produced evidence in support of his return.

*Mlscellaneons Case No. 1027 of 1927. ,
(1) (1927) A .LB ., (Pat.),: 390. :



1928 3. The assessee appeared before the Income-tax
Officer and stated on oath that he had no accounts or 
hahikhatas of any sort whatsoever, but, on being ques- 

Sen J a in i. tioned, admitted that he did maintain a register in which 
were recorded the names of the persons to whom parcels 
were sent by post value-payable and also the amounts 
of money so realized. The Income-tax Officer asked the 
assessee to produce that register, no matter what its con­
dition was, but the assessee declined to do so. The 
Income-tax Officer accordingly framed an assessment 
under section 23 (4) of the Income-tax Act.

4. The assessee subsequently presented an appli­
cation under section 27 in the following terms : —

‘ ‘Eespectfully it is submitted that the applicant was 
required to file his account books, but since he kept no 
regular account books he could not file any. The appli­
cant has been assessed to pay Es. 904-11, which is very 
excessive. The applicant does not sell any medicines in 
the city. All his medicines are sent outside by means of 
parcels. A parcel journal is kept by the-applicant, which 
will show the total amount of medicines sold by him.

The applicant never thought that this journal could 
afford a reasonable basis for assessment, but his legal 
advisers have advised him to file this journal. This 
journal contains all the sales by the applicant, and, by 
taking average profits per cent., a fairly accurate income 
of the applicant can be obtained.

It is therefore prayed that the court be pleased to 
reconsider the case in the light of the parcel journal and 
to assess the applicant accordingly.”

The Income-tax Officer held that the condition 
postulated in section 27 was not fulfilled, i.e., that the 
assessee had not been prevented by sufficient cause from 
complying with the, notice under section 22 (4), and 
rejected the petition.
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5. The assessee appealed to the Assistant Com- 
inissioner of Income-tax, who rejected the appeal on the ik the
11th of August, 1927. ' “S k r

Sen  J aike.
6. About this time a case, Brijraj Ranglal y . 

Commissioner of Income-tax, was decided hy the Patna 
High Court, which ruled that the notice under section 22 
(4) of the Income-tax Act can only be issued before a 
return of income is filed and that failure to produce 
accounts in response to a notice issued after submission 
of a return does not render the assessee liable to an assess­
ment under section 23 (4). The assessee noticed a report 
of this case in the newspapers of the 13th of August,
1927, and has presented a petition claiming that the as­
sessment should have been made under section 23 (3) and 
not section 23 (4), and praying the Commissioner to 
set aside the assessment or to state a case to the High 
Court. Strictly speaking, the demand for a reference 
does not arise out of the appellate order. But the matter 
is of importance and, although the judgement of the 
Patna High Court has no force in this province, it is 
desirable that the point should be settled authorita,tively.

7. The Commissioner, therefore, states a case on ' 
the following point : —

If an assessee has made a return in compliance with 
a notice under section 22 (2) of the Indian Income-tax 
Act, 1922, and thereafter a notice has been served upon 
him under section 22 (4) and the assessee has failed to 
comply with that notice, is the Income-tax Officer en­
titled to make an assessment under section 23(4) on ac­
count of that failure, or is he bound to proceed under 
section 23 (3)?

St

8. The Commissioner is of opinion that the ruling 
of the Patna High Court is not correct and the answer to 
the first part of the question is in the affirmative and 
to the second part in the negative.

■ ■ A ~\ *ir\ ■■
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APPENDIX A.
a  TEi!

51ATTEB OF y jj-  ̂ ^

Chanbea ]\J()tic.e under section 23, suh-section 2 (and section  22,
S e k  J a in  I. ' .

suh-section 4) of the Indian Income-fxix Act, X I
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of 1922.
(Eor use where a return has been made).

Dated the 192
Ko.

To
To enable me to test the correctness o f the return 

of your income furnished by 'you under section 22,
su b -sp ctio n  1,

of the Act for the year ending , I hereby
sub-section 3,
require you to attend at my office at 
at on in person or by
representative to produce or cause to be produced
at the said place and time the accounts and documents 
specified overleaf "^and any other evidence on which 
you may rely in support of the returi.i"'').

Wilful failure to comply with this notice will entail 
the forfeiture of your right of appeal under section 30
(1) of the Act and will render you liable to prosecution 
under section 51, sub-section (d) of the Act.

Income-tax Officer, 
Particulars of accounts and documents : —

Upon this reference—
Baleshwari Prasad, for the applicant.

Pandit Uma Shankar Bafpai, for the Crown.
W a lsh  and Banerji, JJ.— This is a case stated by 

the Income-tax Commissioner. The assessee, one Lala 
Chandra Sen Jaini, a mid ot physician of Etawah, filed 
a return of his income for the current year, stating that 
he kept no accounts and that his return was an estimate. 
The Income-tax Officer, presumably having reason to 
think that the assessee was not giving that attention to 
his return which, we hope, he gives to his patients,



served a, double notice upon him, one under section 22 ( 4 ) --------------
requiring liirn to produce accounts and dociiiiieiits in :̂ rAiTEK™oi!' 
support of his return, and another under section 23 (2) 
requiring him either to attend or to produce evidence in 
support of his return. The notice issued is headed 
‘ ‘Form B ” . It is a double form calling upon the assessee 
to do two things; to produce documents to enable the cor­
rectness of the return to be tested and to attend and give 
any evidence the assessee may desire to give. This 
double form, wdiich is a useful and practical way of com­
bining two stages into one, is headed “ Form B ” . We 
have been unable to ascertain, either from the Manual in 
use in these provinces, or from the gentlemen who have 
argued the case before us, whether it is a statutory form 
or merely a form with no greater authority than that of 
the department fi’om whicli it issues. But it is no 
without significai'ice that one of its sub-titles is in the 
following terras :— “ For use where a return has been 
made” . The question whether a double form like this,
înd the practice of combining two stages into one, k  

strictly lawful is not before us. It certainl3r ought to be.
It must be a great saving of time to an assessee, espe­
cially if he is honest and wants to be truly assessed and 
to pay the proper proportion of his contribution to public 
funds, and it must also be of great advantage to the tax­
ing authorities, to have one compreliensive and final stage 
of inquiry where an assessee, Avhose return has been 
challenged, can produce all his documents in support of 
Ms return and give any evidence on whicli he relies.
The assessee complied wdth the notice which required 
him to attend under section 23, presumably because he 
was advised that if he did not he would have the very 
assessment made against him of which lie complains, 
but he did not comply with the part of the notice irequir- 
ing himi to produce his documents, apparently relying 
upon an authority of the Patna High Court, which he 
was advised would enable him to withhold them from 
the taxing authorities. But the result of his attendance
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to giTe evidence was to show that iiis statement in hi&

594 THE INDIAN LAW REPORTS, [vO L- L .

In the original return was a falsehood. He had said that he 
ĈH?NDE.r’ kept no accounts. He did. When he was put upon 

S en  J a in i . admitted that lie kept a register ^vitli the names
of his customers and the amounts realized. He made- 
the feeble and obviously dishonest excuse that he had 
not produced the register because the accounts were not 
clearl)- entered. It is to be observed that lie was not 
called upon to produce accounts wliicli were clearly en- 
tei'od, or anything ^vlric]l lie migiit, as tlie sole judge of 
the matter, consider worthy of being produced, but lie 
was called upon to produce such accounts and documents 
as he had, it being immaterial whether the accounts Avere 
clear or not or whethei: they were what would be con­
sidered regular and perfectly kept accounts; he finally 
said that he did not wish to produce them. He was 
thereupon assessed by the Income-tax (3fficer to the best 
of his judgement under section 23 (4). The question is 
whether the Income-tax Officer had jurisdiction to do- 
that. It seems to us that if he had not, the careful pro­
visions of sections 22 and 23, for the purpose of pre­
venting fraud and concealment, would be useless and that 
the machinery provided for the purpose of making people- 
pay their real quota would break down. The machinery 
provided by these sections for extracting a reasonable' 
contribution out of assessees in default is aimed precisely 
at the conduct of which this assessee has been guilty, but 
we have to see whether his dishonest attempts to evade- 
his liability are protected by the law. The sub-section’ 
in question, section 23 (4), is as follows :■—

“ If the principal officer of any company or any other jier-- 
son fails to make a return under siib-section (1 ) or sub-sectiou' 
(2 ) of section 2 2 , as the case be, or fails to comply with 
all th e  terms of a notice issued under sub-section (4 ) of the- 
same section or, having made a return, fails to comply with all' 
th e  te rm s  o f  a notice issued under sub-section (2 ) of this, 
section, the Income-tax Officer shall make the assessment to» 
the best of his judgement” .



T h at su b -section  conteiupJates three coiitiD geneies. 192S
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The first, the faihire to make a return at all; the in the 
second, the failure to comply with a notice requiring pro- ''™\NDRr 
duction of accounts or documents recpired by the Income- 
tax Officer; and the third, the failure to attend at the 
Income-tax Officer’ s office, or to produce evidence on 
which the assessee relies. In each of these three cases 
the assessee is a person in default, and he can only 
become in default by a deliberate breach of an express 
provision to which the penal section which we have just 
■cited in each case refers. It must be admitted that the 
assessee in this case failed to comply with the terms 
of the notice issued under sub-section (4) of section 22, 
because he failed to produce this register wdiich was the 
important document which lie had. By a curiously 
tortuous form of argument it is suggested that this default 
on his part does not bring into operation section 23, sub­
section (4), because it does not constitute a breach of sub­
section (4) of section 22. For the purpose of that argu­
ment it is necessary to introduce into section 22 (4) an 
■express or implied provision that a notice requiring an 
.■assessee to produce accounts and documents can only be 
■served before he has made a return, and, if served after 
he has made a return, is illegal. To our minds this is a 
far-fetched suggestion, but as it has been accepted in 
one High Court in India and is relied upon in this case, 
it is necessary to examine it with some care. It is im­
possible to deny that the effect of such an interpretation 
is to make a great part of these sections unworkable, 
and tlie view seems to us completely out of touch with the 
realities of the question to be determined. .There is 
nothing in sub-section (4) imposing any limitation upon 
the time when, or tlie conditions under which, the notice 
there inentioned is to be served. Wliat possil^Ie object 
an Income-tax Officer can serve by sending a notice to an 
assessee to produce his accounts and documents before



tjucli assessee has made any return at all, it is difiiciilt to 
iw THE follow. Why should the legislature have intended, 
cmNimA without using express and clear language, to prevent the 

Set. Officer from calling upon an assessee to pro­
duce accounts and documents under this sub-section after 
lie has made his return? The object of his doing so is 
made clear hy the next section. If the Income-tax 
Officer is satisfied that a return is correct, he is directed 
to make the assessment under sub-section (1). How is 
he to be satisfied, if he has any suspicion or grounds for 
dissatisfaction, unless, when he sees the return and has 
some materials before him for forming a judgement, he 
can ask to see the books of the assessee? A fortiori, 
unless he is to obtain private information from secret and 
possibly unreliable sources, liow is he to form a belief 
under section 23, sub-section (2), that the return made 
under section 22 is incorrect or incomplete, unless at least 
he can inform himself by the obvious and elementary 
method of calling for the books? It is to be observed 
that the notice which he may serve on the person who 
made the return- under section 23 (2) is only to be served 
when the offker has reason to believe that the return 
made is incorrect or incomplete; and unless the return is, 
on the face of it, ridicidous or the Income-tax Officer has 
secret information, it is impossible for him to form any 
honest belief on the subject at all, unless he can secure 
some materials. It seems to us, therefore, that a great 
part of the duties of the Income-tax Officer would be 
rendered practically unworkable if it were to be held that 
sub-section (4) of section 22 could only be worked before 
a return had been made. The Grovcrnment Advocate 
made a valuable criticism upon the argument. The 
machinery is slightly different where there is a company 
and where there is an individual assessee. In the case 
of a company, under sub-section (1), the principal officer 
is reqniref] to prepare and furnish every year on or before
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the 15th day of June in each year a return, wliereas the 192S
return under sub-section (2) required of an individual is is the 
only to be made in response to a notice served upon him 
by the Income-tax Officer to make such return within 
a specified period. It follows, therefore, that if the 
argument put forward were to be accepted, the words 
“ before the 15th June in each year”  would have to be 
inserted in the case of the principal officer of any com­
pany in sub-section (4) of section 22, and that, although 
there is not a word in the Statute to sug'g'est it, if the 
Income-tax Officer did not call upon every company in 
his jurisdiction before the 15th of June to produce ac­
counts and documents required by him— a most burden­
some requisition—-he would, after such company had 
made its return, be prevented for the rest of that fiscal 
year from doing so.

On this matter Ave have no hesitation in quoting 
from the excellent Commentary of Mr. Yishvanatha 
Sastri, a- A^akil of Madras, the author of The Law and 
Practice of Income-taiX, published in 1922, dealing with 
this very question of the evidence in support of a return 
under section 22. He expresses this opinion: —

“ The Income-tax Officer is empowered to call upon the 
assessee (whether or not he has made a return) to produce such 
documents and accounts as he may require, within the period 
specified in the notice requiring their production. Sub-section 
(4) prevents the Income-tax Officer from calling upon an asses­
see to produce books of account going back for a period of more 
than three years prior to the accounting period. There is», 
however, no such limitation upon the pov/er to call for docu­
ments. In  the case of trades and business, the Income-tax 
Officers require, in addition to the profit and loss account, a 
copy of the balance-sheet. Provided the return which has been 
made is a correct one, the submission of these documents can­
not prove detrimental to the tax-payer” .

W e agree with that opinion. The matter seems to us 
to be simple, and really it would seem, almost mi arguable, 
if it were not for the decision "arrived at by the Patna
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1928 High Court set out in Appendix (C) to the case.=̂ ' W e
" 1h~the respectfully differ from that decision and find it some-
"^SSdrT what difficult to follow. The fallacy, if we may say so, 
.Sen J a in i. j g  based upon the assumption which, in our view, there 

is nothing to justify, that a notice under section 22 (4) 
can only be given to a person who has not made a return, 
and that if it is given after a return has been filed, such 
a notice is illegal. One of the reasons given in the 
judgement is that the words, “ having made a return” , 
which occur in the third case of default in section 23 (4),
create some antithesis between such default and the pre­
ceding default of failing to comply with a notice under 
section 22 (4). W e cannot follow this. It is not a case 
where any antithesis is required. To our minds the 
words merely mean what they say, and have no otlier 
object than that which the Government Advocate point 
ed out, of emphasizing the fact that the third default, 
namely, failure to comply Avith sub-section (2) of section 
23, can only be made by a person who has already made a 
return, because it is only such a person who can be served 
with a notice in accordance with sub-section (2) of sec­
tion 23. It is wrong to say that they are meaningless. 
Many reasons might be given why the draftsman thought 
it right to insert them where they are. -One reason is 
this, that an Income-ta,x Officer may have honest reason 
to believe that the return which he has received has been 
made by the assessee and is incorrect or incomplete, 
when the return was not in fact made by the assessee at 
all, and although the Income-tax Officer might have 
honest reason to believe that it was, and might legiti­
mately serve on such person a notice under sub-section (2) 
of section 23, such person would have a cornplete 
answer to an assessment against him to the best of the 
Income-tax Officer’s judgement under sub-section (4) by
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proving that he had not made the return. JSIo doubt tliis 
ilhistration is an extravagant one in the sense tliat it is

°  MATTER 01'

unlilcely to occur, but in a country in which false docu- Chakdba 
ments are so common and false charges are so frequently 
made out of enmity, it may well have been considered 
quite possible that a discharged servant or some other 
enemy might deliberately send in a false return purport­
ing to be by an assesses, which would appear to be in­
complete or incorrect on the face of it, for the purpose of 
inducing the Income-tax Officer to give him v̂ diat is 
called in this country “ D ik” . At any rate, if such a 
case should occur, the language which we have just cited 
is appropriate thereto. W e, therefore, ansAver the first 
part of the question in the affirmative and the second 
in the negative, agreeing with the Commissioner. The 
assessee must pay the costs. W e fix the fee a,t Bs. 150.

REVISIONAL CRIMINAL.

B e fo r e  J u s tice  Sir C ecil W a lsh  cm.d M r. J u s tice  B a n erji.

E M PEBO R V. KISHAN N A E A IN .- 1928

C rim in a l P r o ce d u r e  C od e , s e c tio n  107— S e cu r ity  fo r  h eep in g  
th e  p e a ce — O rd er  pas&ed on th e  ad m ission  o f th e  a ccu sed  
th a t h e  is w illin g  to  g ive s e c u n ty .

Where a person against whom a notice is issued under 
section 107 of the Code of Civil Procedure consents to give 
security, there is no reason why the Magistrate concerned 
should not proceed to pass orders against him without fin;ther 
inquiry, provided that tlie Magistrate ■ is satisfied that such 
person fully understood the meaning of the notice and that he 
was at liberty to show, cause against it if he wished to do so. 
E m p er o r  v. G hariba  (1), -followed.' Palanicoppa A sa ry  Y. 
E m p er o r  (2) and Jagclat T ew a r i v. E m p e r o r  (S'), referred to. :

*CrimiuarEevision No. 775 of 1927, by tlie. Local G-ovei'iiineiit.vfrQm. 
an order of: Shambliu Natli Dufce, Sessions Judge of Bareilly, dated: the 8tli; :
<)f September, 1927. ■

(1) (1923) I.L .E ., 4.6 AIL, 109. (2) (1910) I.TmK, 3 4  Mad., 1 3 0 .

(8) (1920) 54 Indian Gases, .784. ; .


