
S i n g h .

I92t3 I t  is clear tliat lie lias not established his claim
■ for a declaration that Mtyanand Sijagh was not

entitled to mortgage the one-third share, .and the claim 
Kunwar v/as rightly dismissed by the trial court.
KAuLIKA  ̂ ^
nand court below was also wrong, in our view, in

granting the plaintiff a declaration that the defend­
ants respondents were not entitled to dispossess him, 
or to have one-third share of the house in dispute sold 
in execution of their decree. A declaration in these 
terms could only have been given on the view that 
Mtyanand Singh was proved to have no title to the 
property. We may note in passing that a decree for 
a declaration that the defendants were not entitled to 
dispossess the plaintiiJ was not asked for in the plaint.

We therefore allow the appeal and dismiss the 
plaintiff’s suit with costs in ail courts.

A ffBa la llo ived .
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Before Mr. Justice Daniels and Mr. Justice King.
MAIIMUD-UN-NISSA AWD OTHEBS ( P l a i n t i f f s )  I?.

21. BAEIvAT-ULLAH an d  o t h e r s  (D e fe n d a n ts ) .®

Aot No. IX 0/  1872 (Indian Contract Act), section 16-~~Un- 
ComciomUe hargain---Burderi of proof.

Whers section 16 of the Indian Contract Act, 1872, is- 
pieadecl in defehce to a suit on a Bond, before 'the burden can 
be laid on the creditor, not one element but two elements must 
be established. It must first be shown that the creditor was 
in a position to dominate the will of the borrower. It must 
also be shown that the transaction appears, either on tHe 
of it or on the evidence adduced, to be nKConscionable. 
Raghunatli Prasad v. Sarpi Prasad (I) and BaUd y . 
Ahad SJiah (2), referred to.

_*Secoiia Appafd No. 1571: of 1923, decree of E. Thtirston,
Dietoct Judge of Budaun, dated the lOtli of August, 1923, reversincr a decree
oi liup iishaa Agha, Siibordinate Judge of Budfcun, dated t]ie ‘22nd o f
Deceraber, 1922.

(1) (1923) XL.E„ 3 Pat., S79 rL .R .: 51 
\(2) (1918J 16 A .LJ.,: 905. :
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judgement of tlie Court, MAHntFu-
Dr. M . L. Acjarivala and Mr. B iuhcw m ad-ullah, ŵNissa 

for the appellants. toSS"
Maulvi Whiklitar A hm ad  (for Maulvi Iqba l 

Ahm ad) and Maulvi M ushtaq A hm ad, for the res­
pondents.

D a n i e l s  and K i n g ,  JJ. This is an appeal by 
the plaintiffs arising out of a suit for enforcement of 
a hypothecation bond of the year 1910 for a sum of 
Rs. 1,500 with compound interest at twelve per cent, 
per annum. The property hypothecated consisted of 
two groves and the house of the executants. The 
a>ppeal raised two questions, one of the application of 
section 16 of the Indian Contract Act, and the other 
of the application of section 60 {c) of the Code of Civil 
Procedure. The trial court decreed the suit. The 
District Judge has dismissed it on the ground that the 
bargain was procured by undue influence within the 
meaning of,, section 16 of the Contract Act, and has 
farther held that in any case a decree for sale of the 
house could not have been granted in view of section 60 
{c) of the Code of Civil Procedure. For the latter 
proposition he has relied on the decision in R am  D ia l 
Y. Naf'pat Singh  (1). That decision has since been 
overruled by the Full Bench case of M ubarak H usain  
V. Ahmad, (2). In view of the Full Bench decision it 
is impossible to support the District Judge’s finding 
on this point.

The bond in suit w-as executed in lieu of two 
earlier mortgage bonds of the years 1898 and 1899.
The principal of these two bonds was Us. 100 and 
Bs. 99 respectively and the property mortgaged by 
them consisted of the two groves also mortgaged und^r 
the bohd in suit. One of these two earlier bonds

(1) (1909) LL.I1., 33 All., 186. (2) (1924) L L.E ., 46 A ll, ^
07ad



ca,rried compound interest at Rs. 3/2 per cent, per 
Mahmud- month with aniiual rests. The other carried simple 

interest at Rs. 3 per cent, per month. At the time of 
execution of the bond in suit the amount due under 
these two earlier bonds had admittedly amounted to 
a sum in excess of Rs. 5,000, namely, Rs. 4,515 under 
the bond bearing compound interest and Rs. 504 under 
the bond bearing simple interest, no payment at all 
towards interest or principal having apparently been 
made under either bond. At the time of execution 
of the bond in suit the creditor remitted a sum of 
approximately Rs. 3,500 due under the bond bearing 
compound interest and took a fresh mortgage for a 
sum of Rs. 1,500, Rs. 1,000 of which was treated as

• being due under the bond bearing compound interest 
and Rs. 500 under the bond bearing simple interest. 
JSTo further advance was taken. The learned District 
Judge in dealing with the case has first held that 
owing to the previous loans and the huge amount 
which had become due under them the defendants were 
in the clutches of the *money-lender. Having held 
this, he goes on to say that it was incumbent on the 
plaintiffs to establish that the new contract was not 
unconscionable and was not induced by undue 
influence. In thus laying the burden the learned Dis­
trict Judge was in error- The law aŝ  down in 
section 16 of the Contract Act has been explained by 
the Privy Council in a number of cases and nowhere 
more clearly than in the recent case of Raghunath 
Prasad v. Sarjii Prasad (1). Before the burden can 
be laid on the cieditoT not one element but two 
elements must be establisM It must first w be 
shown that the creditor was in a position to 
dominate the will of the borrower. It must also be 
shtrra that tlm transaction appears either on the face

(1) (1923) I.L.E., 3 Pat., 279; 51 I ; i„  101.
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of it or on evidence adduced to be unconscionable.
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Here the learned District Judge has laid the burden Maĥ -
upon the creditor on finding the first of these two ele- 'i?.
ments only.

The question whether the creditor was in a 
position to dominate the will of the borrower is largely 
a question of fact, and in view of illustration (̂ ) to 
section 16 of the Contract Act we are not prepared to 
dissent from the finding of the learned District Judge 
on this point. We are, however, unable to hold that 
the transaction in suit was unconscionable. On the 
contraryj the creditor appears to have acted with 
considerable moderation. He remitted more than two- 
thirds of the amount due to him and the rate of 
interest which he charged was a rate commonly pre­
vailing in similar transactions, and it has not been 
possible even for the respondents’ learned counsel to 
urge that it was such as to render the transaction un­
conscionable. The respondents’ learned counsel has 
relied largely on the transactions of 1888 and 1899.
Those transactions are not, however, in suit, and even 
i f  the interest under them was high, this would not in 
itself have been sufficient under the rulings of their 
Lordships of the Privy Council m  B alia M ai Y .  AJiad 
Shah  (1) and other well known cases to have entitled 
the borrower to set them aside. In our opinion we are 
not entitled to treat the transaction in suit as uncon­
scionable merely because it was in lieu of earlier loans 
which carried a very high rate of interest . We hold, 
therefore, that the respondents have failed to establish 
the elements necessary to throw on the creditor the 
burden of proving that the transaction ,was not 
procured by undue influence.

We, therefore, set aside the decree of the learned
District Judge and restore the decree of the learned 

(1) (i9i8y î^̂



Subordinate Judge but extend'the time of payment to
totS sa’ montlis from this date.

». ’ In view of the fact that the amount for which the
vzmn' creditor has obtained a decree exceeds by many times 

the principal originally advanced, we direct that the 
parties bear their own costs both in this Court and in 
the court below.

A p p ea l allow ed.
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Before Mf. Justice Walsh and Mr. Justice Pullan.
LAL' ( P l a i n t i f f )  v .  SHIAMA SONARIN a n d

------ L U — OTHERS (D e f e n d a n t s ).*

Hindu law—Marriage—'Illegality of, hetween distinct castes.
Althoxig-h a marriage between persons belonging to 

different subdivisions of one large caste may be permissible, 
a marriage between members of two totally different castes, 
such as a Sudra and a Vaish, is totally illegal. Padam  
Kumari v. Swra  ̂ Kumari (1) and Sespuri v. Dioarka Prasad
(2), followed.

T he facts of this case, so far as they are neces­
sary for the purposes of this report; appear from the 
judgement of the Court.

Babu Saila N ath  M ukerji, for the appellant.
Munshi XaiZas Chandra M ital, for the respond-

■ ents.
■Walsh and P ullan, JJ. The plaintiff in this 

case is the illegitimate son of a Sonar father and a 
Mallahin woman. He claims restittLtidn of conjugal 
rights witli a woman iwbo is now admitted to be the 
legitimate daughter of Kasarwani Baniya parents. 
The only question which, we have to decide is whether 
such a marriage can, under be considered
legal. We have been sbown several auth.orities in 
support of the view that marriages between different 
siib-castes of Sudras have been held to be legal, but 
we have seen no case in which it lias been held that

_  ̂̂  Second Appeal No. 166  ̂ 1923, from a cleoree of K. G-. Harper,
Distrfcf: Jnd"6 of Benarea, dated the 17th of (July, 1923, reversing a decree 
of S/M . Miinir, Additional Mttnsif of Benares, dated the 16th of May, 1923.

(1) (1906) LL.B., 28 A ll, 458. (2) (1912) 10 A.L.J., 181.


