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Before Mr. Justice Mukerji mid Mr. Justice Ashworth, 
and on a reference also before Sulaiman, J.

F A Q I E A  AND ANOTHER ( P la in t if p s )  V.  H A E D E W A
AND OTHERS (DEFENDANTS),* ---------------

July,  26.
Civil Procedure Code, order X X II, rule 4, suh~nde (3)—  November, 

Abatement of appeal— Hoiv far abatement as regards one D ecem ber ,  
defendant affects the others— Act (Local) No. I l l  of 1901 2̂.
(United Provinces Land Revenue Act), sections 111(a) 
and ‘233 (k)— Partition—-Ouster of jurisdiction of ciml 
court.

A  suit for a declaration of title was filed against two 
separate sets of defendants and was dismissed, and an appeal 
against this decision was also dismissed. The plaintiffs ap
pealed to the High Court, and pending this appeal one of the 
defendants of the second set died and no steps were taken 
within time to bring his heirs on to the record. Held by 
S u l a im a n , M u k e r j i , and A s h w o r t h , JJ., (on a special refer
ence as to how far the appeal had abated) that the appeal 
abated as to the second set of defendants, but not as to the 
first set, whose interests were separate and distinct from those 
of the second.

Held also by M u k e r j i  and A s h w o e t h , JJ ., that the 
suit, having been filed after the commencement of partition 
proceedings in a court of revenue, was not maintainable.

The facts of this case were as follows :—
The appellants with two others instituted a suit for 

declaration of title. Their case w m  that in the khewat 
their proper share was 60 out of an entire quantity of 148 
shares, the share of the defendants Nos. 1 to 3 was 79 out 
of the same quantity and of the defendants Nos. 4 to 8, 
seven out of the same quantity. According to the khewat 
the entire share was divided into 89 portions and the

^Second Appeal No. 1569 of 192S, from a decree of P. C .: Howden,
Additional Judge; of 'Meenit, : dated the 9th, of July, 1925, confirming a decree / 
of P. 0 . Moglia, Subordinate Judge of Muzaifamagar, dated the 12th of Peb- ::
Tuary, 1925, ■ ■ '
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1927 plaintiffs wei'e recorded in respect of 3, defendants Kos. 1 
i?'AQiD,A to 3 in respect of 79 and tlie remaining defendants Nos.

Habdewa. ^ to 8 witli respect to 7 sliares. Tlie plaintiffs sought, 
as already stated, a declaration of title with the ultimate 
object of applying to the revenue court for correction of 
the khewat.

Tlie suit was resisted by the defendants Nos. 1 to 3 
alone and they maintained, inter alia, that the khewat 
was correct. The defendants Nos. 4 to 8 did not contest 
the suit.

The suit was dismissed on the ground of want of 
jurisdiction in the civil court because certain partition 
proceedings were pending in the revenue court. After 
the institution of the second appeal the defendant No. 4, 
Pat Eam, died and his heirs were not brought on the re
cord. It was contended on behalf of the respondents that 
Pat Eam’s legal representatives not having been brought 
on the record, the whole of the appeal had abated. The 
appeal having come before a Bench consisting of M d e e r -  
Ji and A s h w o r t h ,  J J ., the Bench, whilst agreeing that 
the appeal abated so far as the deceased respondent Pat 
Eam was concerned, differed as to how far this conclusion, 
affected the continuance of the appeal as against the other 
respondents. The following question was therefore sub
mitted to the Hon’ble the C h ie f  J u s t i c e  with a view to 
its being decided by a larger Bench ~‘Tn the circum
stances of the present case, can the appellants be permit
ted to be heard in the absence of the legal representatives 
of the deceased Pat Earn ?”

The point referred Avas then considered by a Bench 
consisting of S u la im a n , M i jk e r j i  and A s h w o r t h ,  J J ., 
who, after hearing further argument, came to the unani
mous decision that the appeal failed as against defend
ants Nos. 4 to 8, but not as against defendants Nos. 1 to 
S.
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The appea l , then Avent back to the origiiKi], Bench
fo r  disposaL f .vqika

Babu Piari Lai Banerji and Babii Suren dm Nath haedewa, 
iriipta, for tlie appeUants.

Dr. Kailas Nath Kaiju and Mr. Pi. N. Gurtn, for 
the respondents.

M itk erji, J .— Tlie plaintiffs in the court of first in
stance are the appellants before i:is. They instituted the 
.suit out of wliich this appeal has arisen to obtain a decla
ration that the number of shares recorded in their favour 
in the kliewat is too little, and that instead of there being 
430 shares out of 146 shares they have been recorded as 
.owning 3 shares out of 89 shares.

The suit was contested by the defendants Nos. 1 to 
S and was dismissed by the courts lielow on the ground 
of limitation and on the ground that maijitenaiice of the 
suit was barred under the provision of section 233 (/•;:) of 
the Land Eevenue Act. The first court went into the 
merits of the matter and was of opinion that if there Vv̂ ere 
no bar the plaintiffs were entitled to succeed. The lower 
■appellate court has not gone into the merits of the case.

The two points that we have to consider are (1) wlie- 
ther tlie suit was barred by time, and (2) whether it was 
barred by section 233 (Jc) of the Land Bevenue Act.

Point No. I .— It  appears that there was a partition 
in the village at the instance of certain parties who are 
not before us. The shares of these people Avho had ap
plied for partition were separated in 1324 ¥ .  (1st of July,
191G to 30th of June, 1917). It ŵ as then that the entry 
in the khewat, noAv complained of, was made. The 
Plaintiffs stated in paragraph 9 of the plaint that they 
asked the defendants to get the khewat correctedj but they 
'declined to do so. The plaintiffs, however^ did not ad-̂  
duce any evidence to prove that they had actually rQa,d̂



Mukerji^ J.

any request to the defendants to have the khewat correct- 
faqira ed. We must, therefore, take it that there was no re- 

Haedewa. quest made and no such request was refused. The ques
tion then is, what would be the date for starting limita
tion under article 120 of the Limitation Act ?

It appears that the reason for the institution of the 
present suit was that on the basis of the alleged wrong 
entry in the khewat the defendants Nos. 1 to 3 filed an 
application in the revenue court for partition. This ap
plication was made on the 3rd of November, 1923, and 
the 21st of December, 1923, was fixed for the co-sharers, 
including the plaintiffs, to appear and file objections, if 
any, to the application for partition. On the 19th of 
December, 1923, the present suit out of which the appeal 
has arisen was filed. We have to take it, therefore, that 
the present suit was filed in order to prevent the defen
dants Nos. 1 to 3 from obtaining the benefit of the entry 
in their favour in the khewat by means of partition. No 
fact has been alleged or proved which establishes that 
previous to the filing of the application for partition the 
fact had been brought to the notice of the plaintiffs that 
there was a wrong entry in the khewat, and tliat advant
age of that wrong entry was likely to be taken by the 
defendants Nos. 1 to 3. In the circimistances my opinion 
is that “ the right to sue” , within the meaning of article 
120 of the Limitation Act, accrued to the plaintiffs on 
the filing of the application for partition and not earlier., 
In this view the'suit would not be time-barred.

On the question as to whether the suit is barred by 
the provisions of section 233 (k) of the Land Revenue- 
Act the positio-n is this. The application for partition,, 
as already stated, was made on the 3rd of November,. 
1923. On that application being made the revenue court 
became seised of the whole case as between the plaintiffs; 
on tlie one hand and defendants Nos. 1 to 3 on the other. 
If any question of title arose between the parties, the
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1927revenue court became competent to deal with it in certain 
ways mentioned iu section 111 of the Land Keveime Act. i ’aqiba 
I f no question of title arose, the only thing tliat the habdewa. 
revenue court had to do was to distribute the property
ill any manner it deemed fit, and the civil court would j
have no voice in the matter. Ordinarily, of course, a
question of title has to be decided by the civil court, and 
the civil court alone. In order to avoid a conflict of 
jurisdiction, section 111 of the Land Revenue Act was 
framed. It gives the revenue coiu't certain directions as 
10 how to proceed in the case of a question of title being 
raised before it. Section 110 of the Land Revenue Act 
directs that the Collector, on receiving an application for 
partition, shall see if, on the face of it, it is in order and 
shall issue a proclamation if he finds that the applica
tion has nothing objectionable on the face of it. A date 
has to be fixed by the Collector, and on the date fixed, 
the co-sharers, if they are recorded in the khewat as such, 
have to appear before the Collector and to raise snch oh- 
jections as they may be advised. If  the objection should 
relate to title, the Collector has one of three things to do :
(a) decline to grant the application until the question in 
dispute has been determined by a court of competent 
jurisdiction, (h) ask any of the parties to institute, with
in three months, a suit in the civil court for the deter
mination of such question, or (c) proceed to inquire into 
the merits of the objection. It will be noticed that the 
Collector, if he so wishes, can try the question of title 
himself. If  he does not want to try the question himself, 
he can confer jurisdiction on the civil court by asking 
either of the parties to institute a suit within three 
months. This should exhaust the ways in which the 
question of title raised has to be decided, that is to say, 
either the Collector has to decide it or he should call upon 
■a.ny of the parties to institute a suit, but in that case the 
suit should be instituted in the civil court. 
exhausted the ways and means of having a question of
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MnUerji^ J.

title decided, the third course open to the Coilecto:i: is to 
B'aqiha decline to grant the application as mentioned in chuise (a} 

Ha.pI’rwa. of section 111 of tlie Land Revenne Act. .The question 
is what this chwse (a) means. Does it mean that the 
Collector has to refuse tlie application for partition alto
gether or call he hold it in suspense till the question of 
title raised has been determined by a competent court? 
As I read the w/iole of sedion  111, the direction is that 
the Collector may dismiss the application in toto saying, 
as a, part of his order, that an application like that shall 
not be maintained till it is armed Avith. a decree of a com
petent court, which would ordinarily mean a civil court. 
This would prevent the presentation of another similar 
application for partition the next day. The idea is that 
a second or third application for partition shall not be 
maintained till the question of title raised has been finally 
determined by a competent court. The clause {a) may 
again mean that the Collector may keep tlie application 
in suspense, where, for example, a civil suit may already 
be pending lietween the parties at the date of the appli
cation. In my opinion, even in tlie latter case, the result 
would be tlie same, namely, tlie Collector would deny 
jm\isdiction in himself to decide the question of title. It 
cannot be the case tliat simidtaneously the question of 
title should be pending both liefore the revenue court and’ 
the civil court,

I  am fortified in my reading of clause (a) to sec
tion 111 by this fact that we do not find any directions
like those to be found in sub-sections (2) and (3) of sec
tion 111 with regard to the clauses (b) and (c) of sub
section (1). In  the case of clause (b), sub-section (1), we 
find the provision in sub-section (2) that the Collector is 
told how he is to proceed if he has once taken action 
under clause (b). In the case of the Collector proceeding" 
under clause (c), sub-section (1), he is told, by sub-sec
tion (3), how lie is to proceed. But in the case of the
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Mnlierji^ -J,

Collector proceeding under clause (a) of sub-section (1), 
he is not told what he has to do. Tlic only inference can Faqiea 
be that, the Collector having declined to entertain the HARDiiWA. 
application for partition, no occasion for giving him any 
further direction arises. In other words, my reading of 
section 111 is this. First, the Collector declines jurisdic
tion where the ground for his declining jurisdiction for 
partition would be that the applicant has not got a decree 
of a competent court in support of his title. For 
example, a man whose name is not recorded in the 
khewat or a man whose name is recorded in the khewat 
for a small share but he asks for a larger share, comes 
with an application for partition. The Collector may 
say ;— “ I  refuse to entertain your application. If you 
want to apply for partition, you must come armed with 
a decree of the civil court declaring that you are entitled 
to the share claimed or to the larger share Secondly, 
the Collector may assume jurisdiction, and in that case 
the question will be whether he will try the question of 
title himself, or whether he will have it decided by the 
civil court in the regular way. In  the latter case he has 
to limit the time within which he would direct one of the 
,parties to have the matter decided by the civil court.
The reason is this that the partition a,pplication cannot 
be left pending indefinitely at the sweet will of a party.
No party can say that he would institute the suit within, 
say, a year of the order. Thirdly, the Collector may as
sume jurisdiction himself and try the question of title 
himself. In  that case he would decide it as if he were a 
civil court, with the further result that an appeal would 
lie to the District Judge or to the High Court as if from 
the judgement of a court of civil jurisdiction.

If  this reading of mine of section 111 of the Land 
Be venue Act be correct, the Collector, on being told by 
the present plaintiffs that they had instituted a suit in 
the civil court, could not confer a jurisdiction oi] the civil
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1927 court by simply sâ ^̂ ing, as be did in this case, “ wait
Faqiba till such and such a date ” (see the order quoted in the

Haebbwa. judgement of the first court). He could certainly pro
ceed with the application, in spite of the fact that a suit 
had been instituted in the civil court. As I  have already 
said, the Collector was authorized by the provision of 
section 111 of the Land Revenue Act to decide the ques
tion of title himself. To decide that question, therefore, 
he was a court of competent jurisdiction, as the applica
tion for partition had been made in his court before the
suit for declaration was filed in the civil court. Sec
tion 10 of the Code of Civil Procedure came into play and 
the issue which arose for decision in either case could be 
tried by the revenue court alone. I f ,  therefore, th.e Col
lector proposed do not think that he did propose to do 
so) to deny himself jurisdiction, he had to proceed in the 
regular way by bringing into operation clause (b) of sec
tion 111 and not otherwise. He was bound to record a 
formal order directing the present plaintiffs to institute 
a suit within three months of the order. The suit that 
had already been instituted was not within the jurisdic
tion of the civil court to entertain, and, therefore, was 
of no value. For the above reasons I  agree with the 
courts below that the cognizance of the suit was barred 
and it was rightly dismissed. -

I  would dismiss the appeal with costs.
A sh w orth , J . ~ I  concur in the view of my learned 

brother that the suit was rightly dismissed under sec
tion 233 (fe) of the U. P. Land Revenue Act. I  would, 
however, also hold, in agreement with the lower courts’ 
decision, that it was barred by limitation under section 
120 of the Limitation Act. As regards the question of 
jurisdiction, the intention of the partition court underly
ing its order of the 4th of July, 1924, has to be observed 
from the surrounding circumstances. One of these cir
cumstances is the Jaw wliich should have been in the
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mind of the Collector, On that date the Collector was
informed by the present applicant, that the applicant t,.
had filed a suit in the civil court for a declaration as to habdewa. 
the shares to which he was entitled. On receiving this
information the Collector passed an order in the following Ashworth, J. 
terms ;— “ Application filed and affidavit that a civil 
suit has been filed. Wait until the 21st of September,
1924 Now that was a correct and sufficient order if 
the appellant’s suit for a declaration of title had been 
filed before the partition suit. It was not a correct order 
if the civil suit for such a declaration had been filed sub
sequent to the partition suit. In the latter case the Col
lector should have said that he was not concerned with 
■such a suit inasmuch as the civil court was debarred from 
entertaining such a suit under section 233 (fe) of the 
U. P. Land Eevenue Act. The court should have then 
gone on to consider which of the three courses prescribed 
in section 111 of the Land Eevenue Act it decided to em
ploy. If  it decided to employ the course allowed by 
clause {a), then it would have passed an order in the 
terms of clause (a) even if it did not specifically refer to 
that clause.' The effect of such an order would have been 
to require the appellants to get the title to the shares de
termined by a civil court having jurisdiction. That 
would be in this case by a civil court not barred by sec
tion 233 {!<). Section 233 (/c) of the Land Revenue Act 
is a bar to the institution of a suit. It is not a bar merely 
to the continuance of a suit. When in that suit the de
fendants raised the plea of want of jurisdiction of the 
civil court imder section 233 (/i:), they must have referred 
to the fact that the plaintiff had no right to institute the 
suit. If  the plaintiff had no right to institute the suit, 
the defect could not be cured by an order penderde M e 
of the revenue court under section 111 (a). I. hold that 
no order can be passed under section 111 (a) when a suit 
in  the civil court for declaration of title has been insti-



_ tuted before the partition suit, because tiie entertain- 
f̂ qika ment of the partition suit in that case would be barred 

HApiwiV. b}' section 11 of tlie Code of Civil Procedure. I f  the ap
plication for partition has preceded the institution of the 

4 i n o  tj j  suit, that institution is bad and cannot be corrected 
by an order under section 111 (a) of the IT. P. Land 
Revenue Act. If  an order is passed under clause (a), then 
the onl}̂  proper course for the plaintiff in the civil suij is 
to withdraw the suit alreadj  ̂ instituted by him and to 
file another suit. The former suit was barred by sec
tion 233 (k), but the latter suit would not he so barred 
owing to the obtaining of an order under clause (1) of 
section 111. I  may remark that it is settled law that 
section 233 (k) read with section 111 of the Land Reve
nue Act means that a civil court cannot entertain a suit 
as to a declaration of title, when that title is a matter 
that can be determined and must lie determined in a 
pending partition suit.

As to the question of limitation, I  cannot agree that 
the institution of the partition suit by the respondent 
operated so as to give the appellant a right to sue. The 
appellant in his plaint set forth that the right to sue 
arose from a denial of his title by the respondent. He 
failed to bring any evidence to prove such denial. Con
sequently we must hold that there was no such denial. 
Again in the plaint the appelliint never set forth that the 
bringing of the partition suit made it to the interest of 
the respondent to deny his title. The only ground on 
which he suggested in his plaint that the respondent was 
interested to deny his title, as distinct from the fact of 
his actually having denied it, was that the mistake in the 
khewat had been niade and maintained. This mistake 
was made and obviously known to the appellant more 
than six years before the bringing of the declaration suit. 
Nothing has occurred since then, in my opinion, to give 
the respondent a greater interest in denying the appel
lant’s alleged titk’ than lias existed all along. At any

568 THE INDIAN LAW REPORTS, [v O L - L.



VOL. L. ALLAHABAD SEPtlE S . 569

1927raite limitation must be decided on the plaint. It is n o- 
Avhere alleged in the plaint that the fact of the respon- Faqiha 
dent’s bringing the partition suit gave him an interest piabdewa 
in denying the plaintiff’s title Avlnch he did not possess 
before. On this gronnd I  would concur with the lower 
courts that the suit is barred by limitation.

On tliis ground, as well as on the other ground of 
jurisdiction, I  concur that the suit should be dismissed.

B y  t h e  C o u r t .— F or the reasons g iven  above the 
order o f the cou rt is th a t the appeal shall stand d ism issed 
w ith  costs.

Appeal dismissed.

Before Sir Grimwood Mears, Knight, Chief Justice and 
Mr. Justice MnJ\:erji.

A ZIZ AHM AD KHAN  o t h e r s  ( P l a m t i f f s )  v .
CHHOTE L A L  a n d  o t h e r s  (D e f e n d a n t s ).'*

Act No. IV  of 1882 (Transfer of Property Act), sections 74, 
S3, 95 and 100— Suit for contrihution— Limitation— Act 
No. IX  of 1908 (Indian Limiiation Act), schedule 1, 
article 132— ‘ 'Subrogation'’— ‘ Incumbrance'''.

Jli, being the owner of a large amount of immovable 
property, executed a number of mortgages on different dates 
and in favour of different mortgagees, and in several instances 
the same items of property were mortgaged more than once. 
One of these mortgages, dated the 23rd of September, 1899, 
was put in suit and a decree obtained thereon, when one CL, 
who was a party to the decree and was interested as a puisne 
mortgagee of one of the items included in the mortgage and 
also as a purchaser of the same, paid the whole of the decretal 
amount on the 19th of July, 1916, Thereafter CL sold all 
the rights which he had acqaired by this payment to^ .4  and 
others, who on the 25th of April, 1922, brought the present 
suit, asking for contribution as against several properties held 
by the defendants.

1928

January,
4.

■'®irst Appeal No. 95 of 1924, from a decree of 0anga N atl, Subordinate 
-Judge of Moradabad, dated the 13th of ISFoyember, 1923. .


