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iudicota, but by the fact that their right of redemp-
tion has been extinguished by the decree of 1876. The
vlaintiffs had tried to attack the validity of that
decree on the ground that the Munsif had no jurisdic-
tion to entertain the suit. This objection has no
force. There is no reliable evidence to show that the
vslue of the property in dispute in 1876 was more
{han Rs. 1,000. Moreover, the suit was valued at
Rs. 601, the amount of consideration mentioned in the
docurnent. No objection was raised to the Munsif’s
lack of jurisdiction and it is too late to raise that plea
about 50 years afterwards. '

We, therefore, allow the appeal and restore the
decree of the trial court. The appeal is allowed with*
costs.

Aé]p(l(ll allowed.

BRefore Mr. Justice Sulaiman and Mr. Justice Boys.
RAM KALI (DepeNDANT) 2. GOPAL DEI (PLAINTIFR).*

Hindu law—Mitakshare—Stridhan—_Succession—Descent  of
stridhan—Daughter’s daughters as against son’s sons—
Married and unmarried granddaughters.

One § died, leaving certain property, which in her hands
was stridhan, and that property descended to her daughter
BP. S left also a son @ and two grandsons SB and LN. RP
died leaving two daughters RK and GD, of whom the Iatter
was married and the former not. RK took possession of the
entire property. Held on suit by GD to recover a one-half
share, (1) that the two nmnddmghtels of § were entitled to
succeed to the property in preference to the grandsons, and
(2) that as between granddaughters the doctrine that the one
who was nnmamed should be given preference over the one

* Eust !\ppeﬂ No. 18 nf 1‘)2'2 frnm a d(cree nf R&m Chmndrm Su,lssena, i
Sabordinate Judge of Slnh]a.hanpur, dated the 26th of October, 1992.
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who wag married did not apply. Sheo Shankar Lal v. Debi
Sahai (1), Sheo Purtab Bahadur Singh v. The Allzhabad

Bank (2), Jegdish Bahoadur v. Sheo Partab Singh (3), Subra-

maonian Chetti v. Arunachelamn Chetti (4), and Sham Bihari
Lal v. Ram Kali (5), referred to.

Tar facts of this case are fully stated in the
Judgements.

Pandit Uma Shankar Bajpai, for the appellant.

Pandit Brijmohan Lal Dave, for the respondent.

SvraivaN, J.—This is a defendant’s appeal
arising out of a suit for possession of a half share in
certain properties. The parties are own sisters and
are the daughters of Musammat Ram Piari and the
grand-daughters of Muasammat Sahodra. In the
plaint it was stated that Musammat Sahodra was the
absolute owner of the entire estate and after her death
her daughter Ram Piari came in possession of it as
a life-tenant by right of inheritance, and that
Musammat Ram Piari died on the 12th of December,
1917, leaving danghters, the plaintiff and the defend-
ant.  These facts were admitted in the written
statement. The plaintiff claimed a half share on the
ground that she was entitled to the estate equally with
the defendant. The main pleas raised on behalf of
the defendant were a denial of the plaintiff’s right
and a further plea that the defendant, being un-
married at the time of Musammat Ram Piari’s
death, had preference as against the plaintiff who was
married. The plaintiff’'s claim has been decreed for
a half share.

Tn this case it'is an admitted fact that the entire

estate was the absolute ploperty of Musammat

Sahodra and was her stridhan and that she had an

absolute power of disposal over it. Tt is als$ an ad-

mitted fact that on the death of Musammat Sahodra

(1) (1903) TR, 25 Al., 468 @ (1903) LL.R., 25 AlL, 476,
@) (1901 TLL.R.; 23 All, 369. @) (1904) TLR., 28 Mad., 1.
(5) (1928) LILR., 45 AlL, 715,
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this property devolved on her daughter Musammat
Ram Piari not as stridhan (that is with absolute
powers of disposal) but as a limited estate only. It
therefore follows as a matter of course that on the
death of Musammat Ram Piari this property did not
devolve on the heirs of Musammat Ram Piari but on
the heirs of Musammat Sahodra. This position is
conceded by the learned advocate for the appellant..
Indeed, in view of the pronouncement of their Lord-
ships of the Privy Council in the case of Sheo Shankar
Lal v. Debi Sahai (1), and the case of Sheo Partab
Bahadur Singh v. The Allahabad Bank (2), it cannot
be doubted for a moment that the estate inherited by
Musammat Ram Piari was a limited estate only.

The learned advocate for the appellant, however,
lias urged two points before us: (1) that the heirs of
Musammat Sahodra would be her son’s sons, Lachhmi
Narayan and Sham Behari, and that the defendant
is entitled to plead jus zertii, and (2) that, in any
case, the defendant being unmarried at the time when
Ram Piari died, she had preference over the plain-

aff

With regard to the first contention it may be

~ pointed out that on a previous occasion Lachhmi

Narayan and Sham Behari instituted a suit against
the defendant Ram Kali for possession of the estate as
the heirs of Musammat Sahodra. Their suit was dis-
missed by the first court as well as by the High Court
on the ground that they were not the heirs. The
judgement of the High CGourt is reported in I. L. R.,
45 All, 715. As the present plaintiff, Gopal Dei,
Was 1o partv to that litigation, the judgement cannot
operate as res judicata. But the plea that Lachhmi
Narayan and Sham Behari are the heirs does not
(1) (1908) IT:R., 95 AL, 468. (%) (1908) LL.R., 25 AlL, 476,



VOL. XLVIIIL. | ALLATABAD SERIES. 651

come with good grace from Ram Kali who successfully
resisted their claim on the previous occasion. That
judgement, however, is of value as a ruling against
the appellant, because it clearly held that on the death
of Musammat Sahodra the heirs were not Lachhmi
Narayan and Sham Behari, but her descendants in the
female line. '

Tha learned Judges in that case strongly relied on
the comment of their Lordships of the Frivy Council
in the case of Sheo Partab Bahadur Singh v. The
Alahabad Bank (1),  that in the previous case of
Jagdish Bahadur Singh v. Sheo Partab Singh (2),
it was not disputed that the succession must be to the
heirs of her (Janki’s) father, presumably as the
stridhan heirs of her mother in the absence of the
lineal heirs of the latter.”” There is no obscurity in
this passage. Janki had got the property from her
mother, Xabilas Xunwar, whose husband was
Mahipal. Their Lordships clearly meant to say that
in that case it was not disputed that the succession
must be to the heirs of Kabilas Kunwar’s husband,
Mahipal, presumably as the stridhan heirs of Kabilas
Kunwar in the absence of lineal heirs of Kabilas
Kunwar. This undoubtedly meant that inasmuch as
Kabilas Konwar had no lineal descendants who could
be heirs to her stridhan, the heirs of her husband
hecame her own heirs. That passage does mnot, as
contended on behalf of the appellant, indicate that all

lineal heirs, even though they are not stridhan heirs,

are given preference to stridhan heirs. In that case,
however, the question of succession,did not actually
arise, as the only point was whether Janki Kunwar
had power to alienate the property absolutely or for
ber life-time.

(1) (1903) T.L.R., 25 All,, 476 (480). (2) (1901} LI.R., 28 &k, 869,
56AD
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The case of Sheo Shankar Lal v. Debi Sahai (1),

" does, however, create some difficulty. In that case the

property was stridhan in the hands of Musammat
Jadunath Kunwari. On her death it devolved on her
daughter Musammat Jagarnath Kunwari.. When
Musammat Jagarnath Kunwari died she left two
song (who were the plaintiffe in the suit) and

3 danghter. The defendants pleaded thaf, inas-

mnuch as a sister of the plaintifts was in existence,
she was the heir to their mother’s property
and excluded them. The plaintifis admitted that
their sister was in existence, but replied that her
existence did not prejudice their claims. On this
admission, only ope issue of law was framed, ‘“whether
the plaintiffs are entitled to maintain the present suit
while the daughter of Musammat Jagarnath Kunwari
exists?’’ The trial court decreed the suit but the
High Court dismissed it. The respondent was not
represented before their Lordships of the Privy
Council. After an exhaustive review of the authori-
ties their Lordships came to the conclusion that under
the Benares school, property which a woman has taken
by inheritance from a female is not her stridhan in the
sense that on her death it passes to her own stridhan
heirs. The rule was expressed by saying that what is
once descended as stridhan does not so descend again.
The only point decided by the courts below was as to
whether it was stridhan property in the hands of -
Jagarnath Kunwari, and their Tordships held that it
was not 0. There was no counsel on behalf of the
respondents, and it was mot further contended that
even if the property did not come to Musammat Jagar-
nath as stridhan, the plaintifis’ claim should be dis-
missed because their sister was the proper heir of
Musammat Jadunath. Mr, Mayne, no doubt, in his
{2y (1808) T.I.R., 95 All,, 468,
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commentary has mentioned that he brought this point 1926
to the notice of their Lordships and tried to meet it by  Rax
the contention that the general tendency was to give T
preference to males over females. Their Lordships, ©gc
however, have not noticed this point in the judgement,
and it is impossible to hold that their ILovdships
intended to lay down any such rule of law. The deci- > 7
sion that the property was not stridhan in the hands
of Musammat Jagarnath Kunwari was considered
sufficient to dispose of the case, as that was the only
point decided by the High Court. Althongh that
cage resulted in favour of Musammat Jagarnath
Kunwar’s sons, it cannot be said that their Lordships
necessarily decided the other question which might
Tliave been raised if the respondent had been repre-
sented.

The Full Bench of the Madras High Court in the
case of Subramanian Chetti v. Arunachelam Chetéi
(1) and the Division Bench of this Court in the case
of Sham Behari Lal v. Ram Kali (2), have interpreted
the decision of their Lordships of the Privy Council as
being confined to one question only, namely, Whether
it was the stridhan of Jagarnath Kunwari or not. The
above view reconciles the decision with the texts of the
Mitakshara and the previous case-law, and is, there-
fore, reasonable.

The second point can be disposed of more briefly.
In the Mitakshara the order of succession to the stri-
‘dhan property is provided. Unmarried daughters
are certainly given preference over married danghters
‘but no express preference is givern to a daughter’s un-
married daughter over a daughter’s married danghter.
Musammat Ram Kali therefore cannot claim prefer-
-ence as against Gopal Dei merely because she was
Musammat Sahodra’s daughter’s unmarried daughter.

The learned advocate for the appellant contends that
(1) (1804) I.L.R., 28 Mad,, 1. ‘ " ) (1928 T.L.R., 45 All, T15.
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the same principle which creates a distinction bet-
ween married daughters and unmarried daughters
should be extended to granddaughters. 1 am not pre-
pared to accede to this coniention. An unmarried
daughter stands on a quite different footing from an
unmarried granddaughter. There is a legai obliga-
tion on the part of a lady to provide for the marriage
and maintenance of her vumarried daughter.  Till
her marriage she remains in the family. Whereas the
same degree of necessity may not arise in the case of
murried daughters, who have their husbands to look
after them. On the other hand, danghter’s daughters
do not properly belong to the family of the grandmother
and there is no legal obligation on the part of the
grandmother to provide for the marriage of the daugh--
ter’s daughters, as the fathers of such granddaughters
bave that duty cast upon them. There is therefore a
clear distinction between daunghters and grand-
daughters. In the absence of any express text and in
the absence of any authority in favour of the appel-
lant, T am unable to extend the principle to grand-
daughters.

I would, therefore, dismiss the appeal.

Bovs, J.—[ After setting out the facts, the judge-
ment proceeded ]. ,

The only ground pressed before us is the second,
** because under the Hindu law the defendant alone is
entitled to obtain (sic, * retain **) exclusive possession
of the property ’, and this was developed into the
contention that mneither plaintiff nor defendant had
any title, but defendant being in possession could rely
on jus tertii, i.e. the right of the grandsons.

In support of this contention two points have been
argued before us, (1) that by deduction from the deci-
sion of their Lordships of the Privy Council in Skeo-

Shankar Lal v. Debi Sahai (1) the daughter’s:
1) (1908) TL.L.R., 25 AlL, 4¢8. ' '
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daughters had no title; and (2) that the heirs to Musam-
" mat Sahodra’s stridhan are, in view of that decision,
the other lineal descendants of Musammat Sahodra and
fier husband in the male line, namely, the very Sham
Behari Lal and Lachhmi Narain whose claim in the
previous suit has already been referred to as having
been dismissed as against Musammat Ram Kali. To
support the present claim, then, it was further neces-
sary for the defendant appellant to contend that that
suit was wrongly decided. It would be open to her to
maintain this contention if she could show that the
decision of their Lordships of the Privy Council
above quoted had ruled differently. We may note at
once that there is no question of that Privy Council
ruling having been overlooked by the learned Judges
who decided the case of Sham Bihari Lal v. Ram Kali
{1). The learned Judges very fully considered the
decision and there is little, T think, necessary to add to
the considerations which led them to hold that that
‘decision did not in terms conclude the matter.

It is not contended for the appellant, and cannot
be contended, that the decision in Sheo Shankar Lal v.
Debi Sahai (2) directly governs the case before us. Tt
is in effect contended only that, because their Lord-
ships of the Privy Council did not give effect to a rule
of law to which they were not asked to give effect and
of which there is no mention in their judgement,
therefore they must be taken to have held that there
was no such rule.

The property in dispute was the stridhan of one
Jadunath Kunwar and it had descended to her daugh-
ter Jagarnath Kunwar. The latter left two sons

~and a daughter. On the death of Jagarnath Kunwar,

Debi Sahai, who for the purposes of that case was a
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he set up the jus tertii of the daughter.
41) (1923 TLL.R., 45 All, 715, (1) (1908) T.T.R., 25 AlL, 468,
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The High Court dismissed the plaintiffs’ suit..
Their Lordships of the Privy Council decreed the suit.
On this bald statement of some of the facts it 1s of’
course possible to suggest that their Lordships had
before them the fact of the alleged existence of a right
in the daughter and vet decreed the right of the plain-
tiffs sons, and from that to argue that in the present
case the jus fertis set up by the defendant as existing
in the sons ought to be upheld. But such a deduction
could only be possible by ignoring wholly what the
question was to which their Lordships® attention was
directed and which alone they proceeded ta decide.

The High Court had decided in Debi Sahai v.
Sheo Shankar (1) that “ the estate which the mother-
(Jagarnath Kunwari) of the plaintiffs inherited from
her mother (Jadunath Kunwari) was stridhan, gov-
erned by the special rules of devolution applicable to-
this species of property. The sisters of the plaintiffs
therefore and not the plaintiffs are entitled to succeed
to it 7.

The High Court then had held that the property
having descended to Jagarnath Kunwari was again
stridhan in her hands. = At the hearing of the appeal
before the Privy Council, counsel for the appellant
argued—Sheo Shankar Lal v. Debi Sahai (2)—that
** property inherited by a female was not her stridhan,
nor would 1t on her death descend as her stridhan
would do 7. At page 471, their Lordships stated the-
question which they had to decide as follows :—

“ The precise question therefore arising for decizion is
whether under the Hindu law of the Benares School, property
which a woman has taken by inheritance from a female is

her stridhan in such a sense that on her death it passes to-
her stridhan heirs in the female line to the exclusion of males.””

Again af the bottom of page 473 ocour the words

“does not on the death of the latter pass as her
(1) (1900) TT.R., 22 AlL, 353 (368). ) (1903) LL.R., 25 AlL, 468 (460
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(X1

stridhan *’, and again at page 474 ‘“who would
succeed to it if it were, her stridhanm proper >’
Finally at page 475 their Lordships state their con-
clusions : ‘° Their Lordships are therefore unable to
agree with the High Court in thinking that the
property now in question was the stridhan of Jagar-
nath devolving as such .

Judging then from their Lordships’ judgement,
coupled with the only question that had been decided
by the High Court, nothing could be more clear than
that their Lordships were invited to consider only and
did consider only the single question—‘‘ Jagarnath
Kunwar having inherited her mother’s stridhan, did
the property become the stridhan of Jagarnath
Kunwar so as to give her daughter a right to inherit
in preference to the sons ’? Their Lordships were
not invited to consider, and did not consider, the
question ‘‘ whether the stridhan property of the
mother, Jadunath Kunwar, when it was inherited by
her daughter Jagarnath Kunwar retained its character
of stridhan of Jadunath Kunwar so as to descend on
the death of Jagarnath Kunwar ¢o the siridhan heirs
of Jadunath Kunwar.

The learned Judges of this Court who decided
Sham Bihari Lal v. Ram Kali (1) were justified in
holding that the point for decision in that (and in this)
case was not concluded adversely to the daughters by
the decision of the Privy Council just considered.

Before leaving this point T would add that I have
left out of consideration the account given by
Mr. Mayne, in the 9th editjon of his  Hindu law >
at page 993, paragraph 675, of hls argument, before‘

the Privy Councll I do not, as at present advised,

think that the personal statement of counsel in any

publication other than a recognized law report ought
(1) (1928) LI.R., 45 AIL, 716,
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on

_to be considered when construing a judicial decision.

I think T ought to confine myself to the terms of that
judicial decision; and while it may be allowable to
obtain light from the arguments reported along with
the judicial decision, that is the extreme limit to
which it is permissible to go.

Tt has only been necessary to refer to this at all
because for the appellant a very natural attempt has
beer made to find support in Mr. Mayne’s account of
his argument. I do mnot think that that can be
allowed. Further, if it could be allowed, I do not
think that it would carry the case for the appel-
lant any further in view of the fact that their
Lordships not only refrained from deciding the point
before us but did not even mention it. I am
unable to hold, as we are asked to do by the appel-
lant’s counsel, that the decision in Sham Bihari Lal
v. Ram Kali (1) in any way conflicted with the deci-
sion of the Privy Council

Reliance was further placed on the words “* it is
not disputed that the succession must be to the heirs
of her (Janki’s) father’ occurring in Jagdish
Bahadur v. Sheo Partab Singh (2). It was suggested
that that passage indicated a descent to soms in
preference to daughtérs. A reference, however, to the
facts of Jagdish Bahadur v. Sheo Partab Singh (2)
shows that no question of the line of descent was in
dispute. Janki Kunwar, the daughter of the owner
of the stridhan, Kabilas Kunwar, had died childless:
see Jagdish Bahadur v. Sheo Partab Singh (2). It was
common ground that only one or both of the collateral
foster brothers, plaintiff and defendant, could succeed.
The dispute was between these two only and their
descendants. The only points for decision were

(1) (1923) LLR., 45 AllL, 715, @) 1(1901) LL.R., 23 AlL. 369
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whether the estate was partible and whether a first- 192

born-son of a junior wife or a later-born son of a
senior wife had a prior claim. No guestion arose for
decision as to whether the claimants in question were
entitled as the stridhan heirs to the stridhan of
Kabilas Kunwar or as the stridhan heirs to the
stridhan of Janki Kunwar or indefinitely as heirs to
property held by the childless Janki to be ascertained
by tracing through her father. There is nothing te
suggest that the expression ‘‘ her (Janki’s) father’s
heirs ” was used to indicate preferential descent in
the male line or otherwise than as identifying indivi-
duals and equivalent to ** Janki’s mother’s hasband’s
heirs *’. That is how the phrase was interpreted by
their Lordships in Sheo Shankaer Lal v. Debi Sahai
{1) *“ presumably as the stridhan heirs of her mother
in the absence of lineal heirs of the latter . Their
Lordships were of opinion that the only acceptable
claim of the collaterals in Jagdish Bahadur v. Sheo
Partab Singh (2) was a claim that they were heirs of
property descending as the stridhan of Kabilas
Kunwar.

An attempt to evade that interpretation is made
by reading ‘¢ lineal heirs >’ as ‘‘ lineal descendants ™’
but the whole phrage will not sustain such a reading.

There is the further suggestion that the inter-
pretation ‘° presumably as the stridhan heirs of her
mother in the absence of lineal heirs of the latter ’
was obiter. Strictly speaking that is perhaps so; but,
even so, as an interpretation by their Lordships placed
on the passage after full consideration, it was not

unaptly described in Sham Bikari Lal v. Ram Kali (8)

2y

as their “‘ considered opinion’’ and obviously must

(1) (1903) I.L.R., 25 All., 468. (2) (1901) T.I:R., 28 All, 369
(8) (1928) L.L.R., 45 AL, 715.
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carry very great weight, even if not absolutely bind-
ing. If on the supposition that the interpretation is
not absolutely binding it were necessary for me to
interpret the phrase ‘“ her (Janki’s) father’s heirs ”’

I should not hesitate to hold that, where the exact
nature of the line of descent was not in dispute, the
phrase is no authority in favour of the present appel-
lant’s contention that the line of descent is to sons in
preference to daughters and their children.

The only other contention urged was that Musam-
mat Ram Kali as being unmarried at the date of
Musammat Ram Piari’s death would have preference
to Musammat Gopal Dei who was married. Counsel
for the appellant was unable to support by any
authority his contention.that the distinction between
married and unmarried daughters which applies to
the daughters of the owners of the stridhan should also
be applied to the granddaughters. He could only
contend that there was no reason why such a distine-
tion should apply to daughters and not apply to grand-
daughters. There is, however, an important distine-
tion, pointed out by my brother in the course of the
argument, that in the case of daughters an unmarried
daughter remains in the family and it might well be
considered desirable to provide for her first out of the
mother’s stridhan; while the married daughters leave
the family. = The same consideration would not apply
to an unmarried granddaughter who would never
hgve been in the family of her grandmother but

would from her birth be in the family of her own
father.

I agree in dismissing the appeal.

By tHE CourT.—The appeal is dismissed with
costs.

Appeal dismissed.



