
H u b  L al.

1921, and the original appellant died on the 8th ___
of January, 1925. The appellants would invoke mahtab 
Krishna Behari Sen. v. The Corporation of Calmitta 
(1) which certainly appears to be in their farour, but 
this decision is said not to have been followed in any
■ other case by the Calcutta High Court or by any other 
High Court, whereas there are many decisions of 
various High Courts, some of which have been 
referred to by my learned brother, which are against 
the present contention. There can be no doubt that 
if  the matter had to be decided on general grounds, 
the principle of actio personalis moritur cum persona 
would prevail. There is nothing in any Indian enact
ment which in my opinion suggests that i t ' was the 
intention of the Indian legislature to reject this 
principle.

A ppeal dismissed:
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Hindu lavj—Hiridu widotD-~Reversioner---E,stoppel~--A^fee~ 
ment entered into by a reversioner durimg the life-time of 
a widow in •possession concefmnq the devohitimi of the 
estate.
There is nothing to prevent an agreem ent, entered into by 

the reversioner to  an estate in the possession of a Hindu widow 
•(luring the life-time of sucli widow, binding by estoppel the 
reversioner when the sucGession opens on the death of the 
widow.'

Kanhai LaJ Y. Brif Lai ('2), MaJiadc.o Prasad Singh v.
M ata Prasad (3), and Fatoh Singh v. Thakur Rukmini Piam- 
-0:}tji*MaJia/raj {4), referred to. Amiada Mohan Roy v. Gour
Molian MaUik (5), disiingnislied.

* First Appeal No. 95 of 1923, frnm a decree of Mnliaramad Zia-iil- 
\Hasanv Subordinate JiKlge f)f Mainpiiri, clatGcl f.he 4th' of Julv, 1922. 

ri) (1904) LL.B., 31 Calc., 993.' (‘2) H918) lO All., 487.
•.f3) (1921) I'L .E ., 44 AIL, 4'4. ( 4 ) n.923) I.L.IL, 45 All., 339,

(5) (192G).I.L.K., 48 Calc:, 536.



Xhe facts of this case were as follows
On the death of one Suraj Narain, leaving him. 

«. surviving his mother Musammat Durga Kunwar
tora. and a widow Musammat Tikam Kunwar, his zaniin- 

dari property was recorded in the names of the ladies 
in equal shares. On the death of Durga Kunwar there 
arose three claimants to her share—Gandharp Singh, 
a first cousin of Suraj Narain, Moti Shah, and the 
widow Tikam Kunwar. These three claimants entered 
into a compromise, the effect of which was that Tikam 
Kunwar gave up her claim to the property recorded in 
the name of Durga Kunwar in favour of Gandharp 
Singh and Moti Shah, who were to divide the property 
between them in equal shares. There was a reserva
tion that after her death Moti Shah would have no 
concern with the other half of the property which had: 
remained in the possession of Tikam Kunwar. Moti 
Shah on his part further agreed to surrender at the 
time of mutation of names a lease which he held for 
25 year? from Tikam Kunwar.

After the death of Tikam Kunwar, Gandharp 
Singh brought the present suit, in which he claimed' 
the Vfhole of tlie zamindari property left by Suraj 
Narain, by avoid of the agreements entered into, 
inchiding a 10 kaclmansi share in village P itipur 

had been sold in Tikam Kunwar’s life-time in  
e^cMition of a simple money decree against her. As 
1x» this share the casê  m  the limited interest
of Tikam Kunwar had been Sold, and that he vsras 
entitled as next reversioner . '

Moti Shah contested the claim mainly on J3he 
ground that the plaintiff was estopped from challeng
ing the agreements which ha^ been executed.

The first court decreed the claiin, holding tha^ :the* 
agreements in question did not create aji estopp^
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'Against the plaintiff. I t held that the agreements 
were not necessarily intended to hold good beyond the m o t i  

'life-time of Tikam Kunwa^. I t  also held that the .
■agreements did not amount to an estoppel within the 
meaning of section 115 of the Indian Evidence Act,
1872, also that they were not a family arrangement at 
all and did not constitute the recognition of a pre
existing title.

The defendant appealed.
Bahu Piari Lai Banerji, for the appellant.
Mr. Nihal Chand, fox the respondent.
The judgement of the Court (S u l a im a n  and 

'Bo y s , JJ .) , after reciting the facts as above, th u s  
•^?.ontinued;—

I t  would be convenient to dispose of first the pre
liminary question whether these agreements were 
intended to be confined in their efiect to the life-time 
<of Musammat Tikam Kunwar only. The language of 
the document militates against this view The 
:pTO‘pertY is to belong to G-andharp Singh and Moti 
Shah in  equal sh a res /’ I t  is not said that i t  shall 
remain in  their possession during the life-time of 
Musamniat Tikam Kunwar only. Further, if the 
idea was that the property shall be divided during the 
life-time of Musammat Tikam Kunwar only, then 
there was not so much need for providing that after 
her death Moti Shah should have no concern whatso
ever with her property . Again, as the p la in tif’s case 
now is, he was a  mere reversioner and had no vested 
interest at that time. There was therefore no absolute 
necessity for Musammat Tikam Kunwar to obtain his 
consent if she merely wanted to give a portion of the 
property to Moti Shah. The word used in the original 
,is ‘'m a l ik ” , which means “ absolute proprietor” , 
jand in no way suggests that the interest that was to
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1926 go to these persons was a limited one. We are therefore-: 
of opinion that the learned Judge erred in think- 
ing that the arrangement made by the agreement was. 

gandhaep iQ liold e-ood during' the life-time of Musammat TikamSiN-GH. °
Kunwar only.

As to the question of estoppel, we have already 
seen that the plaintiff, apart from saying that the 
agreement is not binding on him, has not explained' 
under what circumstances this agreement was execut
ed. He has not chosen to go into the witness box to> 
explain away his own agreement. If  this agreement, 
embodied a compromise which amounted to a settle
ment of a doubtful claim, it must be held binding on 
the plaintiff, even though at the time when he* 
entered into it he was a mere reversioner. I t  is he 
who has succeeded to the estate and is now claiming- 
the property. He must therefore be personally 
estopped from claiming it if he has previously entered? 
into a,-binding contract.

The point urged is that this agreement was with
out consideration inasmuch as Gandharp Singh was 
at that time a mere contingent reversioner. On the* 
plaintiff’s own case he got possession of a half share in 
Musammat Durga Kunwar's property during the life
time of Musammat Tikam Kunwar, to which he was 
not then entitled. That is the first consideration. 
Next, Moti Sliah gave up all claim to the estate in the- 
possession of Musammat Tikam Kunwar, whether that: 
claim would have been good, bad or indifferent. In  
the third place Moti Shah agreed to surrender the 
lease which he held for 25 years. In a case of mutual 
compromise consideration passed from either side, andl 
it is impossible to hold that a compromise of this kind’ 
is without consideration.

I t  is next contended that inasmuch, as the interest' 
of a rerersioner is a mere contingent right' i.e.'
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successimiis, he cannot transfer it, relinquisli it o r_
surrender it. I f  this argument merely means that a moxi 
reversionary right cannot be the subject of a transfer, 
it is quite sound, for such a transfer is prohibited by 
section 6 of the Transfer of Property Act. But there 
is nothing to prevent a reversioner from so acting as 
to estop himself by his own conduct from subse
quently claiming a property to which he may succeed.
The learned advocate for the respondent has relied 
strongly on the case of Annada Mohan Roy v. Gour 
Mohan MaUik (1). On the facts that case is quite 
distinguishable, because there the suit was for the 
specific performance of a contract of sale entered into 
Dy a reversioner during the life-time of a Hindu 
widow. The court declined to enforce such a contract.
But after stating that a Hindu reversioner has 
nothing to assign or relinquish or transmit to his 
heirs, the learned A cting  ChieI’ J u s t ic e  at page 542 
rem arked:— “ But though a transfer of his interest 
by a reversioner is void, he may, by becoming a party 
to a  compromise and by taking the benefit of the 
compromise, be estopped from claiming a s ' a rever
sioner,”  We say no more than that. That a rever
sioner can be bound by a compromise to which he is a 
party, is well settled by the decision of their Lordships 
of the Privy Council in the case of Kanhai Lai y. Brij 
L a i In  a Division Bench case of this Court, 
U'Mnoij, MaJiadeo Prasad Singh y. Mata Pmsa>d ( ^ ,  
it was remarked that the doctrine of estoppel as 
laid down in the Evidence Act was a rule of pleading, 
based upon a man’s conduct who by his representa
tion made to a third party has induced the latter to 
alter his position, and that therefore-the mere fact that 
the presumptive reversioner had no vested interest

(1) (1920) I.L.R., 48 Calc., 536. (2) (1918) I.L .E., 40 AIL, 487.
(1921) 4:4 All., 44. ■
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1926 in the estate whicli he could effectively deal with, did
Mon not prevent the application of the rule of estoppel if

he had by his conduct induced another person to alter 
<jANDEAap position; and further that it was incorrect to

S in g h . % . . ,  ,  . ,
say that in no case a reversioner can by nis act or 
conduct estop himself from challenging a transfer 
after he has succeeded to the estate. This case was 
referred to in the Pull Bench case of Fateh Singh v. 
Thakuf Ruhmini Ramanji Maharaj (1), where it was 
held that a reversioner who actually succeeds to the 
immovable property can be estopped from challeng
ing an alienation by a Hindu widow to which in her 
life-time he had himself agreed. The Full Bench 
case does proceed on the principle of estoppel. There 
seems therefore no good ground for releasing the 
plaintiff from the effect of the estoppel merely because 
at the time when he entered into it he was a mere 
reversioner. I t  has already been stated that we do 
not in fact know whether he at that time had conceded 
that he was a mere reversioner, or was claiming any 
higher right on the ground of jointness or on some 
other ground. Having given away the property 
under a settlement of rival claims, he cannot now get 
it back, even though it did not vest in him originally 
hat has vested in him now.

As rega^^  ̂ the 10 kachwansis share which had 
been sold at auction and purchased by the defendant,

That share was a part of the 
property which had stood recorded in the name of 
l^fusammat Tikam Kunwar herself, and the share was 
sold in execution of a simple money decree against the 
lady. All that could be sold was the rights and 
interests of the Hindu widow, and the defesndant did 
not purchase anything more than that, the case of 
Kaliv Faiyaz A li Khan {2). I t  is therefore clear

|1) (1923) I.L.E., 45 All , 339. (2) (1908) LL'E., 30 All., 394. :
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th a t on the death of Musammat Tikam Knnwar, the 1926
plaintiff as the next reversioner is entitled to that part motz
of the property.

The appeal is accordingly allowed and the decree 
of the lower appellate court is modified and the plain
tiff’s suit with regard to the 3 biswas, 15 biswansi 
share in P itipur and 2 biswas 8 kachwansi in Mulu- 
pura, is dismissed. The claim as regards 10 kaeh- 
wansis in P itipur stands decreed. We direct that 
the parties should pay and receive costs in proportion 
to their success and failure.
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Before Mr. Justice Daniels and Mr. Justice King.
BANS BAH ADU E E A I an d  o t h e r s  (D e fb i^ d a n ts )  u. 1926 

CHITEA K U T E A I an d  a n o t h e r  ( P l a i n t i f f s )  a n d  
B IN D E S H E ! AND o t h e r s  (D e fe n d a n ts ) .'*

Mortgage—Foreclosure— Regulation No. X VI I  of 1806-— 
Formalities necessary to complete title of mortgagee.
Although in the case of foreclosure of a mortgage to 

which Eegulation X V II of 1806 applies it may be necessary 
lor a mortgagee clahning a complete title to show that the 
j.rocedure prescribed has been strictly followed, when once a 
decree for proprietary possession or for declaration of his pro
prietary title has been passed in favour of the mortgagee and 
has become final it is not open to the mortgagor to go behind 
it and allege that'the formalities prescribed by the Regulation 
have not been complied with. Badal Ram  v. Taj All (1),
Ham Bamn Rai v . Etar Sewak Dube (2)/  and Jagdip Narain 
Rai Y .  Ram Sarup Khan  (3), distinguished. Forhes v. Ameer- 
oonnissa Begam  (4), referred to. Maula BakhsJi Y.  Tajam- 
mul Husain {B), tollowed.

T he facts of this case sufficiently appear from the 
judgement of the Court.

* Second Appeal 1345 of 1923, from a decree of E. Jj. Norton,
D istrict Judge of Gorakhpur, dated the 6th of August, 1923, reversing a 
-decree of Hart Har Prasad, Additional Subordinate Judge of G-orakhpur, dated 
the 9th of April, 1923.

(1) (1907) 4 A. I j. J., 717. (2) (1918) I.L.E., 40 All., 337.
i;8) (1919) 17 A. L. J., 691. (4) (1866J 10 Moo. LA., 340.

(5) Weekly Notes, 1892, p. 51.


