
19*26 Before Mr. Justice Sulaiman and Mr. Justice Banerji.
QXJDEAT-UN-KISSA BIBI (Dependant) t?. ABDUL  

EASHID AND ANOTHEE (Plaintiffs) AND PIUSAIN ALI 
(Defendant).*

Act (Local) No. XI of 1932 {Agra Pre-emptio-n Act), sec
tions 19 and 20—Pre-emption—Defendant vendee becom
ing a co-sharei' durmg pendency of suit—Appeal— WH:̂ i- 
drawal of pre-emption moyiey .after filing appeal no Inir 
to its conihmanc6. •
Alike under the Agra Pre-ein,ption Act, 1922, and under 

tlie law ’wliicli. subsisted jiist before tlialt Act was passed, a 
right of pre-emption must subsist up to the time when the 
decree is passed. Where, therefore, a defendant vendee, by 
reason of a gilit made during the pendency of the suit, finds 
himself in a position to defeat the plaintiff’s claim, there is no 
bar to his setting up the gifit as a defence. Bihari Lai v. 
Mohan Singh (1), and Baldeo Misir v. Ram Lagan Slmkul (2) , 
referied to.

Held also, that a defendant vendee, is not prevented,from 
prosecutin,o- an appeal by reason of the fact that he has 
taken out the pre-emptive price deposited in court by the pxe- 
emptor in accordance with the terms of the decree in his 
favour, Iftikliar AH v. Thalmr Singh. (3) and Sundar Das 
v, 'Dlianpat Bai ( 4 ) / referred to.

: T he  fac ts  of th is  case a re  fu lly  s ta te d  in  tlie  
ju-dgemeiit of the  Court.

Mr. Zafar. Meh-di and Maiilvi Haidar Mehdi, for 
■■■; the appellant.;

Maiilvi Miiklvtar Ahmad^ for the respondents. 
Si7LAiM4i\' and Banerh, J J . ;--^TMs is 

ant's appeal arising out of a suit for prê ^̂
On the 23rd of T^ovember, 1923, the sale sought to be 
pi'e-empted took place. “ The case is accordingly 

; governed  by the new Pre-emption Act of 1922, wfeich
i Appeal No. 154 of 1925, h<m an order of Gauri Prasad  ̂ Jud̂ fe

cf tlie Goart of Small Causes, exercisiug the powers of a Siabordinalie Judee 
: of Allahabad, (luted the 23rd of July, 1925.

(1) (1920) r.L.E., 42 AIL, 268. (2) (1923) I.L.R., 45 All., 709
, (3) (1912) 15 Indian Cases, 347. (4) (1907) P. R., 16.
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<jame into force on tlie 17th. of February, 1923. The
Huit for pre-emption was filed on th.e 22nd of Novem- Qudrat-to?-

T  • 1 p  j. SISSAber, 1924. While that suit was pending in the lirst bibi
■court, the defendant obtained a deed of gift on the* aedub
3th of April, 1925, of another share in the property 
in the same mahal, and pleaded that the plaintiff had 
actually lost his right of preference over her. The 
•f'ourt of first instance held that under section 19 of 
the Agra Pre-emption Act the plaintiff had lost his 
right, and accordingly dismissed the suit. On appeal, 
the appellate court has taken a contrary view. I t  has 
corae to the conclusion that the interpretation of sec
tions 19 and 20 of the Agra Pre-emption Act is that 
the defendant cannot resist the plaintiff’s claim unless 
she had acquired an indefeasible right in  the mahal 
prior to the suit. On the question of fact the appel
late court has recorded a clear and categorical finding 
that the transaction of the 8th of April, 1925, was in 
reality a gift in its nature and not a sale. This 
Ending must be accepted.

The question that we have to consider is whether 
by virtue of having obtained a share in the village by 
gift during the pendency of suit and before the decree, 
the defendant vendee can defeat the plaintiff.

Undoubtedly, before the Pre-emption Act was 
:passed, the law as interpreted by the Special Pre
emption Bench was that the plaintiff must have a sub
sisting right of pre-emption not only on the date of 
the sale and the date of the suit, but also at the time 
of the decree. The result used to be that if, prior to 
the passing of the decree, the defendant acquired an 
interest by way of gift, which put him on an equal 
footing with the plaintiff, the suit could not be 
'fleereed. We mav refer to the case of B ihan Lai v.

(1). As the v\^6le objecfc of the
: (I) (192̂  ̂ 268; :/ ' ’
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'19̂  ̂ constitution of the Special Bench had been to ensure a
QtjDBAT-uN- iij î îforniity of decisions, the principle that the last

bSi" emcial date was the date of the first court’s decree was
Amra followed in the case of Baldeo Misir v. Ram Lagan
eashid. ShuMil (1), though one of us there pointed out that ‘‘a 

possible view to take might have been that nothing 
which happens after the institution of a suit can alter 
the position of the parties.”

That, however, was not a case of an acquisition 
of another interest by the vendee but of a loss of right 
by the plaintiff after the decree. The question before 
us is whether the law as laid down in Bihari LaVs case 
has been altered by the new Act.

No doubt sections 19 and 20 are not as clear as 
ihey might have been, but we have no doubt that th i 
law as interpreted just before the Act was never 
intended to be altered. I t  is contended that section 20 
permits a defence only when, prior to the institution 
of the suit, a purchaser has transferred property or 
has acquired an indefeasible interest in the mahal. 
The language of section 20, when examined according 
to its grammatical construction, does not bear this 
out. The expression ' ‘ prior to the ins titution of such 
suit ” follows after the word ''‘ has ” in the first 
portion, and therefore cannot be deemed to be under
stood after the word “ or ” and the words
“ has acquired ’’ in the second portion. H  the 
latter portion been ' * or acquired ’I  instead of ‘ ‘ dr has 
acquired ” , a different conclusion might have followed. 
We must look at the language of the section itself and 
ignore the marginal note. On that language, there is 
no justification for confining the second portion to a 
contingency prior to the suit. I t is a rg u k  on behalf 
of the respondent that by implication section 20 means

(1) (1923) I.L.E., 45 All., 709.
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1926that in every case of an acquisition by the defendant 
of an interest other than an acquisition prior to the QtTDRAT-uK- 
suit, the defence will not succeed. To accept this Bm 
contention would be to introduce new words into the a.bdui, 
section which are not to be found there. eashii>.

Even if section 20 does not govern the case, then 
that section would certainly be silent as to the acquisi
tion after the suit. On the other hand, section 19 
undoubtedly deals with the stage when the decree is 
about to be passed. I f  by that time the plaintiff has 
no longer a subsisting right of pre-emption, he cannot 
get a decree. The words right of pre-emption ” are 
used in a technical sense in this Act and have been 
defined in section 4, sub-clause 9, In  that sub-clause, 
a right of pre-emption means a right of a person on a 
transfer of immovable property to be substituted in 
place of the transferee by reason of such right. If, 
leaving out the unnecessary words, we were to subs- 
titu te  the equivalent of the expression right of pre- 
Kiiption in  section 19, that section would read 
^?6mewhat as .follows

No decree of pie-emption shall be passed in favour of 
any person, unless he has a subsisting right to be substituted 
In place of the transferee at the time of the decree, etc., etc .,”

Once this section is read in this light, it leaves no 
doubt that the plaintiff’s right to be substituted in 
place of the transferee must subsist a t the time when 
the decree is to be pa,ssed. Now the right of substitu
tion may be lost in  several ways. I t  may either be lost 
owing to the loss of plaintiff’s interest in the mahal 
or owing to the change in the "status of the defendant.
But in either case no decree can be passed in favour 
of the plaintiff, unless he has a subsisting right to be 
substituted in place of the vendee at the time when the 

;;; decree IS: to be'passed.^
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192S It is argued that section 19 was intended to deal
with, those cases only where the plaintiff has lost his 

F,Sr interest independently of the vendee, whereas sec- 
4BDD1. where the defendant has done

bashid. something, independently of any loss of right by the 
plaintiff. I t might have been very logical to classify 
cases in that way, but on the language of the two 
sections there is no jiistiiication for holding that they 
can be separated in that way. If  we were to accept 
the contention of the respondents, then, unless we 
introduced some more words in section 20, the result 
would be that neither section 19 nor section 20 would 
cover a case where a defendant has acquired an interest 
during the pendency of the suit. We do not thinK 
that this contingency was overlooked or left unprovided 
for by the legislature. In our opinion the true inter
pretation of section 19 is that the plaintiff must 
possess a subsisting right at the time when the decree 
is passed by the first court. His loss of that right sub
sequent to that decree would, however, in no way be 
prejudicial to him.

We might, however, point out that in actual 
practice the rule which allows vendees to rely on gifts 
obtained 'pendeMte lite Garner co in
convenience. A gift ma^ be pleaded at the last 
moment; the court may have to take further evidence 
in proof of it, the plainti:0[ may challenge it as being

it to be a sale, and a second 
suit to pre-empt it may also be pending. All such 
things involve delay and embarrassment, and place a 
pre-emptor in a position of great uncertaintjr. These, 
however, are matters for the consideration of the 
legislature. Our duty merely is to give effect to the
language of the sections as they stand.

d2(J t h e  INDIAN LAW REPORTS, [VOL. XLVIII.



■yOL. X L V III.' ALLAHABAD SERIES. 6 2 1

Tile respondents have raised a further point 
'before us that, inasmuch as the defendant vendee Eas qudbat-un* 
taken out of the court the amount of pre-emption 
jnoney, deposited by the plaintiffs to her credit, after 
filing of the appeal, she is disqualified from proceed- ea.shid. 
ing with the appeal. The learned vakil for the res
pondents has not been able to place before us any au
thority in support of this view. The plaintiff has 
taken out execution of the decree and has either ob
tained or is seeking to obtain possession of the proper- 
tv. In  the meantime, the defendant, in order that the 
money may not lie without interest, has taken it out.
There is authority for the view that such a conduct on 
her part does not amount to estoppel. We may only 
refer to the cases of Iftikhar A liw  Thahur Singh (1),
:and Sundar Das v. Dhanfat 'Rai (2), of the Punjab 
High Court, where such a view has been followed. We 
therefore, think that there vfas no estoppel against the 
:appellant.

I t  must, however, be admitted that on the date 
'when the suit was instituted, the plaintiff , was per- 
fectly justified in bringing the suit. He has been 
deprived of his right on account of an interest ac- 
vjuired by the defendant subsequent to the institution 
-of the suit. We, therefore, think that the plaintiff 
must be given full costs of the first court. The result, 
ti'ierefore, is that this appeal is allowed, the decree of 
the lower appellate court is set aside and that of the ;
■court of first instance restored with this direction that 
the plaintiff will, recover his costs from the defendants 
in the first'court but will pay the costs of the defend
ants in this Court and the lower appellate court.

Appeal allowed.

“(1) (1912) 15: Indian Gases, 347 * ^ » 9 0 7 )  P. B., 16.


