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it)26 document; he was clearly endeavouring to give to it 
what he regarded as its legal construction. He said : 

Pua4a “ iqrarnaMa which ,
sracH. evidences the transaction, does amount to an admis

sion that the Baghar people had given up all interests 
in the Simal thoJc and can hardly nov/ claim part 
ownership in \he sanjait land therein.” That con
struction may have been the right one or may have 
been the vrrong one; with that we have no concern. 
We are of opinion that in this particular ca,se both the 
courts were required to consider instruments of title 
and documents which were the direct foundation of 
rights. That being so, we are of opinion that our 
answer to this reference must be that the Commissioner 
was right in holding that he was entitled to rew,rse the 
judgement and decree of the first appellate court by 
taking into consideration the evidence on the record on 
which the first appellate court had, come to a contrary 
conclusion.

Let this answer be returned to the Local (jovern- 
ment.

Reference cmiswered.

A PPlLLi^TE  GTOL.
Before Mr. Justice Sulaiman ctmd- Mr. Justica Bmiorn.
L\.D0 SINGH AKD OTHEas (P latittiffs) V. NATHIT

------ -̂-----  SING-H AND OTHHus (Dbfkvdants).*
Hindfil law—AUenation of joint family pro'periy—Facts 

necessary to support alienation of joint ancestral properfij 
Bens-fit to the estate ”—Sale of tmprofitahle jjro- 

po-fty and purchase in lieu thereof of property which wus 
a paying investment
Though it is impossible 'to give a precise definition of 

what is Biicli benefit to the esta te” as will support a 
sale of ]oint ancestral property, the term m ay be held to 

to such a transaction as the sale of inconveniently
No, 495 of 1922, from a decree of Eama Das, S-Qbordinatg 

Jfidge of Saharanpur, dated tlie 23rd of September, 1922.



sitimted, incumbered and improfitable property and the pur- 
chase in iSts stead of other property which was undeniably a j^ r ~
souikI investment.

H u n oom an  P ersa n d  Payid&y v. B abooee Manra^j K oon -  F aiw  
iim m e H ) ,  In d a r  K n a r  v. L a lta  P ra sa d  (2), Palama27pa C l iM y  
Y ,  S te e m a th  D em isik a m o n y P (m dara  S m n a d M  (B), Sad:hu 
S aran  P ra sa d  v. B m lm d e o  P m sa d  { i ) ,  T u la  E arn  r .  T td slii 
R a m  (5). and L a i B ah adu r L a i y .  K a m ie sh a r  N a th  (6;, 
referred to.

The facts of this case were as follows :—
One Pliul Singh, who, with his two sons Nathu 

Singh and Arjm i Singh, constituted a joint Hindu 
family purchased certain property under a sale-deed 
dated t h e  8th of April, 1897, for a sum of Us. 4,000.
Out of this sum, Rs. 700 remained unpaid, and in 
lieu of it a bond was executed by Phul Singh on 
the same date, carrying compound interest at the* 
rate of ten annas per centi per mensem. On the 9th of 
July, 1908, Phul Singh executed a mortgage bond in 
lieu of this document for a sum of *Rs. ^,450, beings 
the amouxit due on the previous bond; A fter Phul 
Singh^s death, his spn^ ^a-thu Singh €ind Arjun;
Singh, the fathers of the plaintiffs, executed a hypo
thecation bond; dated the 15th of June, 1912y in order 
to raise E s . 500 to pay off interest due on the previous 
mortgage, and some cash. On the 16th of October,,
1912, the sale-deed in dispute in this case was exe
cuted by Nathu Singh and A rjun Singh, ISfathu Singh 
acting also as the guardian of his m inor: son, J^
Singh, plaintifl No. 1. The sale consideration was 
Es. 6,650, out of which Rs. 2,600 were left with the- 
vendees for payment of th§ two previous mortgages;
Ks. 3,530 was stated to be required for the main
tenance of the minor and for other expenses; and’
Rs. 520 as earnest money, etc.

(1) (1856) 6 393 (423). ' (2) (1892) I.L .E., 4  All., 532 (543)..
(3) (1917) LL.R., 40 Mad., 709. (4) (1921) 61 Indian Oases, 20.
(S) (19-20) 42 A)L, 559. (6) (1925) 48 AIL, 183.
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1926 It was in evidence that at the time when this sale
took place Nathu Singh and Arjim Singh were actually 
negotiating fox the purchase of zamindari property in 

I S  residential village in which they were then mere
, tenants. Within seven months of the registration of 
i'he sale-deed, Nathu Singh and A rjun Singh actually 
purchased property in their residential village for a 
sam of Es. 3,000.

The new purchase was an obviously gooii invest
ment, having doubled in value in the course of about 
ten years. Some ten years after the sale above 
referred to, the minor sons of Nathu Singh and A rjun 
‘Singh brought the present suit to have it set aside on 
the grounds usual in such cases. The trial court 
found that the transaction was for necessity and for 
the benefit of the family and had resulted in consider-

advantage to it. I t  also found that the whole 
of the consideration had been paid. I t  accordingly 
dismissed the suit.

The plaintiffs appealed.

Munshi SMm Prasad Sinha (for Dr, Kailas Nath

Dr. Surend/ra Nath and Mr. B. Malik, for the 
respondents.

The judgement of the Court (Sxjlaiman and 
Ban'erji, JJ.),f after ‘Stating the facts and the Gourt’s 
agreement with the finding as to payment of con si 
deration arrived at by tlae court below, thus conti- 

■; Tiued:

The main argument before us is that even assmDz- 
ing that Us. 2,600 were for a valid consideratioii for 
the alienation, there was no justification to r^ise a

5 9 4  THE INDIAN LAW REPORTS, [VOL. XLVIII.



further suMi in order to purchase fresh property, as is 
.alleged by the defendants. That about R-a. out Jado
■of the sale consideration were utilized towards pur- ‘ 
chasing this fresh property, is fully established by the 
oral evidence and the circumstances of the case. The 
learned Subordinate Judge has believed this story and 
we have no hesitation in agreeing with his view. In  
fact this point has not been pressed before us very 
:seriously.

What has been strongly urged is that there was 
under the Hindu law no justification for the fathers 
■of the present plaintiffs to raise money by transferring 
joint property in order to purchase fresh property.
'The contention is that such a course amounted to a 
mere speculation, which was wholly unauthorized.
Before we go into the question of law it is necessary 
to  state the circumstances under which the fresh pro
perty was acquired.

The plaintiffs’ fathers were mere tenants in village 
Asanwali, and it is only natural to suppose that they 
must have been very anxious to become zamindars in 
iha t village. They h'^d acquired property in 1897 in 
village Salempur, some two miles from their village, 
where they had some cultivation. On this property 
there were mortgage debts carrying interest at per 
cent., compounded every year, the am.ount having accu- 
imulated to about Rs. 2,600. For a long number of 
years they had been unable to pay o f this amount and 
discha.rge the debt and there seemed to be no prospect 
of their being able to do so in any way other than 
'by transferring a part of il. The learned Subordi
nate Judge has found that the creditors were pressing 
for the payment of this money; In  fact the last 
hypothecation bond was executed in order to pay off 
■some interest on the previous ^ne. A demand for
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1926 further payment of interest was therefore not at all 
improbable. The Government revenue shown against 
this property in the sale-deed of 1912 was less than 
that shown in 1897; this suggests that the property 
might have deteriorated in quality. The learned Sub
ordinate Judge has found that although the plaintiffs’ 
fathers were good managers and it might be assumed 
that they were doing their best, they found it di,fficult 
to cultivate lands situated not in their residential 
village but in a village some two miles off. He has 
further found that it was foresight and prudence on 
their part to sell the property distantly situated and 
purchase property in lieu of it nearer home where 
cultivation could be managed by them at a smaller 
cost. This was doubly so when the result would be to 
free themselves from the anxiety of the old debt 
bearing compound interest which would otherwise go 
on swelling. He was further satisfied on the oral evid
ence that the property in Asanwali was the better of 
the two, both in respect of the quantity of the yield 
and its price. He has therefore come to the conclusion 
that the transaction was prudent and beneficial from 
every point of view. We agree with this view fully. 
He has further pointed out t^^ a matter of fact this 
transaction has proved very beneficial and has resulted 
in considerable advantage to the family. The pro
perty which they purchased for Rs. 3,000 on the 5th 
of July, 1913, is now worth about Rs. 6,000 and has 
thus appreciated considerably in value. The plain-; 
tiffs along ■with their fathers are admittedly in posses
sion and in enjoimient of it and they wish to retain it.. 
At the same time they desire that the sale-deed, by 
means of which nioney was raised to acqiiire the pro
perty now in their enjoyment, should be set aside so 
that they may get back the other property also.̂  ̂
we are agreeing with the view &
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1920Subordinate Judge on the facts, we do not think it 
necessary to discuss all the oral eyidence in  detail and 
we content ourselves with stating that we accept these d.
findings as fully justified by the evidence. Swg™

It has, however, been very strongly contended on 
behalf of the plaintiffs that even assuming all these 
findings, the v\̂ hole transaction cannot be upheld 
because the plaintiffs’ fathers had no authority to 
t' ansfer joint property in order to raise monay to pur
chase fresh property, and it is urged that under no cir
cumstances can a sale of a joint property in order to 
acquire fresh property be justified, as it can never be 
a case of legal necessity. As to the question whether 
it  might not be a transaction for the benefit of the 
family, the argument that has been pressed before us 
is that in view of the pronouncements of their Lord
ships of the Privy Council in the case of Palaniappa  
Chetty V. Sreemath Devasikamony Pandara Sannadhi 
(1), there can be no benefit to the family unless it 
amounts to a preservation or protection of the family 
.property.,' , • ■

As early as 1856 their Lordships of the Privy 
Council in the leading case of Hunooman Persaud 
Panday v. Babooee Munraj Koonwaree (2) laid, down 
the law as follows

" T lie^ow er of the manager for an infant heir to charge 
an estate not iaig own, is, under the Hindu law, a hmited and 
qualified power. It can only be exercised I'ightly in: a case of 
need, or /or the benefit of tKe estate. 3x11 where, vA the 
particular instance, the cJiarge is one that a pnideni oioner 
would m alu, in order to benefit the estate, the bona fide lender 
is not affected by the precedent mismanagement of the estate.
The actual pressure on the estate, the danger to be averted, 

to he conferred upon it, in the particular 
iuBtance, is the thing- to be regarded.”

(1) (19X7) LL.B,, 40 Mad., 709. (2) (1856) 6 Moo. I.A., 393 (423).
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1926 It is quite clear that the benefit to be conferred
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jado upon the estate was something distinct from mere need 
or the pressure upon it. A t least this was the view 
"^liich was accepted by this Court in several cases. 
We may only refer to the case of Indar Kuar v- Lalta 
Prasad (1). M a h m o o d ,  J  ., pointed out that there was 
a distinction between litigation undertaken to protect 
the property and litigation the object of which was to 
obtain a possible benefit for the estate, and then re
marked :—

“ As a general rule, the former class of litigation would 
no doubt amount to legal necessity; and in regard fco the 
latter class of litigation it may be laid down that, if such 
litigation ends in actual benefit to the estate, any alienation 
which may have been necessary for prosecuting the litigation: 
would be valid and binding upon tlie reVersioner, on the 
analogy of the maxim—he who enjoys the benefit: ought ta  
bear the burden also.” '

Since then this Court has accepted the view that 
a transfer of joint property by the manager can be 
justified if it is not a mere speculation but results in 
actual benefit to the estate. The other members of the 
family cannot retain the benefit and at the same time 
repudiate the transaction by means of which the benefit 
has been acquired.

W not think that their Lordships of the Privy 
Council in the case oi Palania^ppa Ghetty v. Sreemath 

P to depart from the
view expressed in case. All
that their Lordships remar^^ that in the reported 
cases no indicationwas found as to what is the prechp 
nature of the things to be included under the descrip
tion ''benefit to the estate.” Their Lordships then 
observed:—

It is impossible, their Lordships think, to give a precise 
definition of it applicable to all cases and they do not attem pt 

(1) (1882) I.L .E., 4 All., 532 (534). (2) (1917) I.L .E ., 40 Mad., 709.



to do SO. The preservation, however, of the estate from 192̂
extinction, the defence against hostile litigation affecting it.j ,7^06
the protection of it or portions from injury or deterioration by Si?;oh
inundation, these and such like things would obviously be 
benefits. The difficulty is to draw the line as to what are, in Sin&h^
this connection, to be taken as benefits a n d  what n o t,’’

The case before their Lordships was one in wbieli 
a  shebait of temple property had granted a lease in 
perpetuity solely for the purpose of getting capita! 
tO: embark on the money-lending business.’' Their 
Lordships held that that could not be considered a 
benefit to the estate. Their Lordships, however, 
further proceeded to consider whether on facts the 
transaction was in reality beneficial and came to the 
conclusion that it was not.

When their Lordships themselves remarked thati 
it was impossible to give a precise definition of ‘ ‘benefit 
to the estate ” applicable to all cases and that thew 
did not attempt to do so, it is difficult to accept the  
contention of the learned vakil for the plaintiffs that 
by implication their Lordships meant to confine the- 
scope of the word “ benefit ”  to the cases mentioned' 
by their Lordships as coming obmoiisly ’ under t f e t  
head. Every case has to depend on its particurar 
circumstances and facts. I t  is irapossible to hold that" 
in  view of the remark of their Lordships the view of 
this Court has been altered so as to make it impossible 
for the manager of the joint Hindu family to transfer 
property in order to acquire another property in lieui 
of it. I f  such were the view, exchanges would b©' 
absolutely prohibited and managers would find i t  im
possible to get rid of properties small in extent, 
distantly situated and difficult to managej in order to* 
acquire property more beneficial and useful. The 
case decided by their Lordships of the Privy Council' 
has been a subject of consideration by the Patna High*
(^.ourt in at least two cases which have been brought
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1926 to our notice, and the view of the Patna Judges 
' jado ~ certainly is that this case does not overrule the previous 

decision. We may here refer to Sadhu Saran Prasad 
natot V. Bralmdeo Prasad (1) and KaliJca Nand Singh v. 

Shiva Nandaii Singh (2).
In the case of Tula Ram v. Tulshi Ram (3), it was 

held that where joint family property had been niori- 
gaged to obtain a loan on the representation tha,t the 
money was required for the purpose of purchasing 
certain zamindari property and the purchase was not 
in fact an unprofitable or improvident transaction but 
proved beneficial to the family, the debt was incurred 
for the benefit of the family and was binding on all 
the members thereof. This was in accordance with 
the previous view held by this Court. Later on came 
the case of Ehagwan Das Naik v. Mahadeo Prasad Pal 
(4). At page 393 the learned Judges referred to the 
case decided by M a h m o o d ,  J., already quoted by us, 
and remarked that the mere borrowing of money to 
pursue litigation, the obj ect of which was to obtain a 
fossible hem fit for tlie estate was held not to be 
justified under the doctrine of legal necessity ” as 
known to the Hindu law, though 'possihly i f  the Utiga~ 
tion resulted in henefit  ̂ estate, the deht would ba 
'binding in accordance with the principle of eqiiity em
bodied in the maxim quoted. The learned Judges then 
referred to the case of their Lordships of the Privy 
Council and stated tliat there was nothing in the 
remarks in that case to encourage the notion that an 
i.dventiire in a speculative suit which
might possibly bring profit to the estate could possibly 
be regarded as a ‘‘ benefit to the state ” or a " legal 
necessity. "We agree with this view. I t  was further 
remarked that “  the observations of their. Lordships 

(1) (1921) 61 Indian Cases, 20 , (2) a921) 63 Indian 0  625.
(3) (1920) I. L. E ,, 42 AIL, 559
(4) (1923) 1. L. E., 46 All., 390



ratter  import that any act for which the character of 1926
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“ legal necessity ' ’ or “ benefit to the estate can be jado 
claimed, must necessarily be a defensive act, some- 
thing undertaken for the protection of the estate 
already in possession, not an act done with the purpose 
of bringing fresh property into possession, and which 
may o r  may not he successful under the chances attend
ing iif  on litigation.'’ I t is obvious that the transfer 
of family property in order to enable the members to 
embark upon litigation in the hope of acquiring pro
perty on the success of uncertain litigation cannot 
amount to justification. The learned Judges had 
before them the case of a manager who had made four 
mortgages and spent the borrowed sums in support of a 
futile claim for mutation, which ultimately fell, the 
mortgagee knowing that these sums had been borrowed 
for the purpose of that litigation. That case theTe- 
fore has no resemblance to the case before us. In  the 
same way the case of Shanhar Sahai y - Bechu Ram  (1), 
which was a case where family property was trans
ferred in order to acquire necessary funds to pre-empt 
other property, is not directly applicable. On the 
other hand, the case of Jagmohan AgraUri v. Prag 
Ahir (2), decided by a Bench to which L in d s a y ,  J ., 
who had decided the case in Bhagwan Das Naik v. 
Mahadeo Prasad Pal (3) was a party, goes further 
than even the present case, for there the disposal of 
ancestral property by a Hindu father which was incon
veniently situated and was not sufficiently profitable, 
was upheld, though the sale consideration was .applied 
not for the purchase of fresh property but for the 

tension of the family business, which though not of a 
speculative nature subsequently failed. On the 
strength of these authorities we are therefore unable

(1) (1925) I.L.R., 47 All., 381. (2) (1925) I.L.E., 47 AIL, 452.
(3) (1923) I.L .R ., 45 All., 390.
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1926 to hold that in no case can a transfer of joint property
“ ^ 0  made in order to acquire another property in its place
SisGH justified. In  this particular case we have already 
natot referred to various circumstances showing the fore

sight and prudence of the managers. We might here 
point out one more important circumstance. A t the 
time of the sale-deed the only male members of the 
family were Nathu Singh and A rjun Singh and Nathu 
Singh’s minor child Jado Singh. The adult members 
were the only persons who could judge of the prudence 
and prospective benefits of the transaction that thev 
were entering into. Nathu Singh not only acted as the 
manager of the family but also as the guardian of the 
minor son. These people were in the best position to 
judge whether the transaction was prudent and bene
ficial or not. That their judgement was not wrong 
has been demonstrated by the enormous increase iti the 
mlue of the property and the actual benefit which has 
accrued- The plaintiffs have derived full benefit from 
it and are determined to retain the property. Under 
these circumstances it seems to us impossible to allow 
them to get rid of the sale-deed by means of which they 
were provided with the means by which the unencum
bered property which they are retaining vras acquired.

have already remarked that a good: portion of the 
amount was utilized for payment of antecedent debts 
which cannot possibly be avoided by the plaintiffs. 
Even if any small sum of money out of the large sale 
consideration had not been required for any legal 
necessity and was not utilized towards the acquisition 
of this other property, the sale could not be avoided 
unless it were shown that the money was not at all paid 
to the plaintiffs’ fathers and that the consideration 
which was actually paid was not equal to the real value 
of the property. We might in this connection quote
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the recent Full Bench case of Lai Bahadur Lai v ■ 
Kamleshar Nath (1). Jaeo

' '  S in g h

Having regard to all these circumstances we are of 
opinion that this appeal must be dismissed. "We ac- singh. 
cordingly dismiss it with costs.

A f f e a l  dismissed.
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REVISIONAL CRIMINAL.

Before Mr. Justice Sulaiinan.
EM PEEO E V. MAHTAB BAI and a n o th e e .*  1925

Act No. X L V  of 1860 {Indian Penal Code), section
Tendering to a hank for exchange coins which had heen -------——

. used as ornaments and from which the solder had teen  
imperfectly removed and coins which had been reduced 
in weight oihenoise than by legitimaie wear— Know
ledge of tenderers. •
Two persons, who carried on a business as dealers in  

coins at Delhi, came to Moradabad on the 24th of May, 1925,
(on which date, being a Sunday, the Bank was closed) and 
obtained'an introduction to the cashier of the local branch 
of the Imperial Bank. They had with them a large immber 
of coins, and they offered to the cashier a commission of 
3 per cent, if he w^ould change them. On fiu’ther examina
tion of these coins at the Bank the n est day, the Bank  
officials sent for the police and the two dealers were arrested.
The coins which they had brought were sent for examination 
to the Calcutta Mint. The report of the Mint expert, which 
was duly proved at the trial, showed that a considerable 
number of the coins tendered were old and worn coins which 
had been used at one time as ornaments and from which the 
solder had only been partially removed in order to keep up 
their w-eight, whilst many more were coins of recent date which 
were not much worn but had been carefully subjected to a 
process of clipping or filing so as to reduce their weight to the 
lowest limit of wastage allowabJe under the law.

* Criminal Bevision No. 600 of 1925, from an order of H. Beatty^
.Sessions Judge of Moradabaa.

(1) (lf)25) I.L.E., 48 All., 183.
A ,TV


