
civil court is only afiected by action, of tlie Collector 
nand within the scope of tlie authority conferred upon him 
asHOM section 70 of the Civil Procedure Code, and the 

rules made under that section.
A ‘ppeal dismissed
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Before Mr. Justice Kanhaiya Lai and Mr. Justice Ashworths. 
KAJA. KAM ( P l a i n t i f f )  v. GHHADAMMI LAL ( D e f e n d -

: ■ AN-T).*
Cwil Procedure Code, section 47—Mortgage— Prior and sub­

sequent imtmihrances—Suit hy first mortgagee—Second 
mortgagee made a party and then exempted—Suit for. sale 
hy second mortgagee not tarred.
A prior niortgag’ee brought a suit for sale on bis mortgage 

ond impleaded a subsequent mortgagee as defendant. In the 
course of the suit, however, the coimsel for the plaintiff stated 
that thip second mortgage had been paid off, and, in spite of 
the denial of the puisne mortgagee that this was so, the court 
acted on that vstatement and exempted the puisQe mortgagee,, 
without trying that issue or the issues raised by him in the' 
suit. A decree for sale was passed in fayour of the plaintiffj. 
and it was mentioned in the decree that the puisne mortgagee 
had been: exempted from the suit. The [vuisne mortgagee 
thereafter brought a suit for sale on his mortgage.

Held that section 47 of the Code of Civil Procedure was 
.nor bar to sucli suit. Fadfiari!?' Sonnamnia v. Koduganti 

(1), referred to.
The facts of this case are fully sfea.ted, in thŝ : 

iudgement olthe
'Bi. KaMas NoM^K N. Chadha mid.

,. Mr. for  ̂the;!appelto^
Babu ^  Munslii Pmina Lai,.

for the respondents.
_  ̂ Second Appeal No. 981 of 1928, from a decroe of e ’. T. Tlnirston,

Bistrioti Judge of Bndaun, dated tlie 16t1a: of Msircb, 1923, revt-miDg ii decree 
of Eup Kiehau Aglia, Subordinate Juclge of B’udaw.i, dated tlio SOtli ol 
Nqvembex, 1922.

(1) (1917) LL.R., 41 Mfid., 418.
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1936-K a n h a iy a  L al  and A s h w o r t h , : J J .  -—The 
question for consideration in tMs appeal is wlietlier 
the claim of the plainti:ff was barred by section 47 of  ̂ «•
the Code of Civil Procedure. I t  appears that la l.
certain property was mortgaged by Goknl Chand in 
favour of Clihadammi Lal, his cousin, on the 20th of 
May, 1909. Subsequently another mortgage was 
made by Gokul Chand in favour of Raja Ram, on the 
6th of September, 1911.

On the 18th of August, 1920, Chhadamnii Lai
filed a suit on his mortgage, making Raja Ram a
party. The defence of Baja Ram was that the mort­
gage deed had been paid up, but before that p lea/ 
could be tried, the counsel for Chhadammi Lal stated 
that the mortgage bond held by Raja Ram had been 
paid up, and that Raja Ram should consequently be 
exempted from the claim. R a j a  R a m , however, 
denied that the money due on his mortgage bond had 
at any time been paid, bu^ the court, acting on the 
statement of the counsel for Chhadammi Lal, 
exempted Raja Ram from the claim, without trying 
that issue or the issue which R aja Ram had raised in 
Lhe suit. A decree was eventually passed in favour 
of Chhadammi L al for the sale of the mortgaged pro­
perty, and it was m.entioned in the decree that Raja 
Ram had been exempted from the suit.

The present suit was filed by R aja Ram for the' 
recovery of the money due on h is mortgage, -and 
Ghhadammi Lai was impleaded as one of the defend­
ants. The allegation of R aja Ram was that the 
mortgage bond held by Chhadammi Lal had really- 
been paid up, and that the decree obtained by Chha- 
damroi Lal on foot of that mortgage against .Gokul 
Chand and his sons was collusive and fraudulent.
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192C I t  appears that during the progtess of the execii- 
proceedings arising out of the decree obtained by 

®- Chhadammi Lai, an objection was filed by Raja 
Ham that no execution should be allowed a,gainKSt the 
property affected by his mortgage, because the decree 
had exempted him, f rom the claim. Chhadammi, Lai 
opposed that objection, and asked for the notification 
of the mortgage set up by Raja Ram in the proclama­
tion of sale. The court before which the execution, 
proceeding was pending held that it was not com- 
];)etent to go liehind the decree ■which directed a sale 
of certain property; and that though complications 
were likely to arise by rea,son. of the subsequent mort­
gagee having been exempted from the claim, it had 
no option but to overrule the objection, and at the 
same time to notify in the proclamation of sale that 
Raja Ram was made a party to the suit and was 
subsequently exempted from it.

The contention is that by reason of the proceed­
ings in the previous suit instituted by Chhadammi 
I.al, to which Raja Ram was a party, section 4.7 of 
tĥ > Code of Civil Procedure barred the present claim. 
'There was a further plea raised by Chhadammi Lai 
that the mortgage bond in suit had been paid up, but 
the finding of the trial court on that point was that 

; np: SU(Oa payment waŝ  ê  ̂ Raja Ram had in
fact asserted that the mortgage held by Chhadammi 
Lai had been paid iip, and the trial court found on 
that point in his favour. The claim of Raja Bam 
was accordiiigly decreed by it, but on appeal the 
lower appellate coUrtj without goinĝ ^̂  these 
matters, dismissed the suit, holding that it was barred 
by section 47 of the Code of Civil Prooedtire.

The explanation appended to seetion 47 of the 
'Code provides that for the purpose of that section a



plaintiff whose suit lias been dismissed and a defend- 
ant against whom a suit has been dismissed shall be 
deemed to be parties to the suit. The intention 
obviously is that for the purpose of deciding questions lai,. 
afising between the ^parties to the suit in which the 
decree was passed, or their representatives, and 
relating to the execution, discharge and satisfaction 
of the decree, a person -who has been exempted from. 
the claim will be deemed to be as much a party to the 
suit as a person against whom the decree ha.s been 
passed. In  other words any question relating to the 
execution, satisfaction or discharge of the decree, 
arising between persons who were parties to the suit, 
whether exempted or otherwise, must be decided in the 
execution proceeding arising out of the decree passed 
in the suit to which he was such a party. The ques­
tion must, however, relate to the execution of that 
decree and must not seek to challenge its validity, for 
no court executing a decree can go behind i t ; and if a 
person seeks to challenge the validity of the decree, 
the only rem edy open to such a person is, if the matter 
has not already been finally determined in the suit, 
to get it  adjudicated by a separate suit, or in such 
other manner as may be open to him according to law.

The present plaintifi seeks by means of this suit 
to challenge the propriety of the decree which was 
passed in the case in favour of Chhadammi Lai 
against Gokul Ghand and his sons. He was a party 
to the suit. He had pleaded that the mortgage then 
in suit was no longer subsisting and had been already 
discharged. That plea was not inquired into, and, 
on the oral application of Chhadammi Lai, the 
present plaintiff was then exempted from the claim.
That matter, therefore, can now be determined in the 
present suit. That decree cannot operate as res
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1 9 2 6 ■judicata against tlie present plaintiff, because the 
matter had not been decided, and no question relating 
to the validity or otherwise of tliat decree can be enter- 

CHmDAMMi instance of a party to the suit or decree,
in a proceeding taken by the decree-holder to enforce 
that decree. As pointed out in Vaddadi Sannamma 
V. Kodtiganti Radhabkayi (1), where a person has 
been properly impleaded as one of the defendants in 
a suit, but the suit is dismissed ag;ainst him on account 

■ of 'the election by the plaintiff to abandon liis case so 
far as it affects that defendant, such a person is a 
defendant against whom the suit has been dismissed 
for the purpose of the determination of any question 
relating to the execution, satisfaction or discharge of 
that decree. The question now raised is, however, 
not a question relating to the execution, satisfaction 
or discharge of the decree. I t  is a question wliich 
goes to the root of the decree itself and challenges its 
validity, and that question cannot be determined 
except by a separate suit.

The lower appellate court has referred to the de­
cision in Data Dm y. Nanku (2), but that was a case 
m which a suit was brought against a Hindu father 
and his son for the recovery of money due on. a mort­
gage, and for some reason or another a simple money 
decree was passed against the father alone, and the 

: son was exempted. An ,attempt was subseqneritly
made to attach and sell the share of the so d . in the 
joint family property, and it was held by this Court 
that the liability of the share of the son for the pay­
ment of that decree on the„ground of his pioiis obiiga- 
tion could be inquired into under section ^7 of the 
Code of Civil Procedure. The position of a son, who 
is under a pious obligation to pay the debts diie by bis^ 
father, however, stands on a widely different footing
; . (1) (1917) I.L.R^ 41 Mad., « 8 . (2) (1918) la  A. X , X , 7
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from tliat of a subsequent mortgagee, who has to be 
impleaded to give him an opportunity to redeem, and 
who is competent to raise any objection to a decree  ̂ «.
l)eing passed against the property of which he is the lal™
y^ibseqiient mortgagee. There is no obligation on him 
to pay the prior mortgage, if he questions its validity 
or denies that it is subsisting; and that matter must be 
determined either in the suit brought by the prior 
mortgagee for the enforcement of the mortgage, if he 
is made a party to it,, or in a separate suit if he has 
been exempted from the claim, leaving the matter 
undetermined. Reference has also been made to the 
decision in Varbliu Dayal v. Anmidi Din (1), but 
there too the decree v/as a personal decree, in execu­
tion of which some property was attached which was 
held under a usufructuary mortgage, and the question 
was rightly held to be one relating to the execution, 
discharge or satisfaction of the decree. That is not 
the case here. Section 47, therefore, has no applica­
tion. The other points raised in the appeal have not 
been determined by the lower appellate court,

The appeal is therefore allowed, and the case is 
•remanded to the lower appellate court with a direc­
tion to re-admit the appeal under its original number 
and to dispose of it  after determining the other points 
raised therein in. the manner provided by law. The 
-costs here and hitherto shall abide the result.
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