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MISCELLANEOUS CIVIL.

Before Mr, Justice Ashworth.
1927 In t h e  m a t t e r  o f  SEI YOGASHEiiM  PH AEM ACY, L I- 

'November, M ITED ( I n  LIQUIDATION) : IN THE M ATTEE OF MOHAN
- - - L A L  M EH TA ( P e t i t i o n e e s )."^

Aet No. VII of 1913 (Indian Companies Act), section, 215—  
Goinpany— Liquidation— Poioer of court in a voluntary 
Uqiiidation to stay execution, of decrees against the com­
pany.
Held, on a construction of section 215 of the Indian Com­

panies Act, 1913, that the court has power, in a voluntary liqui­
dation, to stay further ]:)roceedings in execution of decrees ob­
tained against the company prior to the resolution for volun­
tary liquidation, though that is a power which in a compulsory 
liquidation does not exist, because the statute itself forbids 
execution being taken out. Anglo-Baltic and M.editerranean 
Bank v. Barber and Co., (1) and Black and Co's Case. (2) re­
ferred to.

T h e  facts of this case sufficiently appear from the 
judgement of the Court.

Bahu Indu Bhiishan Banerji, for the applicant.
A s h w o r t h , J . :— This is an application for stay of 

execution of two decrees obtained against a company in 
voluntary liquidation. The decrees ŵ ere obtained a few 
days before liquidation was resolved upon by the com­
pany. It is said that there are only these two decrees 
against the company, and that the assets of the company 
have only realized Es. 800, while the liabilities of the 
company amount to Es. 6,000. These decrees together 
amoimt to just over Rs. 100. No one appears for the xle- 
cree-holders.•4

This application is made under section 21,5 of the 
Indian Companies Act, which reproduces word for word 
section 193 of the English Act of 1908. It enacts that

^Miscellaneous Case, N o. 'SSQ of 1927.

(1) (1924) 2 K.B., 410. (2) (1872) 8 Oh. App., 25-L
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tile liquidator may apply to the court to exercise any o f __ _____
the powers which the court may exercise if the company 
were being wound up by tlie court. I have asked t,jie sri 
liquidator to explain what is the power that he wishes 
this Court to exercise, and in what section of the Act that 
power is described and defined. He refers to sections 
169, 171 and 232 of the Indian Companies Act. Section 
169 does not apply, as it relates to a power to be exercis­
ed by the court to restrain proceedings against the com­
pany betw^een the date of a petition for winding up and tlie 
•date of an order for winding up. To apply this section 
to a voluntary liquidation we must regard the resolution 
of the company to wdnd up as equivalent to an order for 
wdnding up. The section, therefore, applies to an earlier 
stage of the proceedings than the present one. As re­
gards section 171, it provides that no legal proceedings 
.shall be proceeded witli ag’ainst the company except by 
leave of the court. This section appears to me to give 
the court power to grant leave, but not to give the court 
power to refuse leave. The latter poAver is unnecessary^ 
because the section of itself imposes a statutory bar on 
proceedings against the company. The same remarks 
apply to section 232. It does not appear to me, therefore, 
that under section 215 of the Companies Act, strictly 
-construed, tlie court could issue an'order staj '̂ing execu­
tion against the company. On the other hand there is 
authority for holding that section 193 of the English 
Companies Act will entitle a court in a case, like this 
to stay execution proceedings. It ŵ as held, in the* case 
-of Anglo Baltic and M editemnean Bank v. Barher ami 
Co. (1), that there is a general practice of staying execu­
tion when a company is in voluntary liquidation for 1 lie 
reason that the execution, if allowed, would necessanu 
interfere with the distribution of the assets fa n  passu.

(1) (192‘1) 2 K. B :, 410.
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Indeed, it was remarked by Lord S e lb o r n e  in Black and 
Go’s Case (1) that section 138 had the effect, wdiere appli-IN THI  ̂ - \  ̂  ̂ j. j.

M:\TTER OF cation was made to the court, of making applicable to 
YogaS eam voluntary liquidation all tlie powers of the court exercis-

liquidation by the court. It follows 
that tlie interpretation given to section 198 by the 
English courts, and acted on invariably in practice, is 
tliat this section will give the court the power in a volun­
tary liquidation to stay further proceedings, though that 
is a power AV'hich in a compulsory liquidation does not 
exist, because the statute itself forbids execution 
being taken out. As section 215 of the Indian Act is in 
tlie same words as section 193 of the English Act, I con­
sider that I am entitled to interpret it in the manner in 
wliich it has been interpreted by the courts in England.

Eor these reasons I consider that I have power tO' 
grant the application, and that it should be granted. Ac­
cordingly I direct that the relief, as prayed for in this- 
a])plication, be granted. This order is ex parte.

Application gimited.
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(1) (1872) 8 Ch. App,. 234 (263).


