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Before Mr. Justice Ashworth and Mr. Justice Iqbal Ah ■mad.
J m e ' ^  & BALM UKAND a n d  a n o t h e r  ( P l a i n t i f f s )  v . TU LA  EAM

---------------- !-------- ------- A N D  O T H E R S  ( D E F E N D A N T S ) . *

Act No. IV  of 1882 (Transfer of Property Act:), section 6—
Offerings at a temple— Right to receive, transferable—
‘ ‘Property’ ’— ‘ ‘Mere possibility’ ’ .
Althoiioli the right to receive the emolLiraents attached 

to a= priestly office is not, in the absence of a custom or usage 
to the coLitrary, ordinarily transferable, when the right to 
receive offerings made at a temple is independent of an obliga
tion to render services involving qualifications of a personal 
nature, such as officiating at the worship, there is no justil> 
cation for holding that such a right is not transferable. Man- 
charam. v. Pranslumkar (1), Rajah Vnrmah Valia v. Ravi Vur- 
■mali M'utha (2), Durga Bibi v. Ghanchal Ram̂  (3) and Srimati 
Mallika Dasi v. Ratanmani Chakarvarti (4), referred to. 
Paragi v. Gauri Shankar (5), distinguished. Puncha Thakur
V . Bindeswari Thakur (6) and Sukh Lai v. Bishambhar (7), 
dissented from. Ahmad-iid-din v. Ilahi Baklish (8), followed.

T h is  was a plaintiffs’ appeal arising out of a suit 
l)roiight to recover a sum of money alleged to be due to 
the plaintiffs on a thelia given by them to the defendants 
for the collection of offerings to a certain deity installed 
in a temple, and for the cancellation of that theka, and 
for a perpetual injunction restraining the defendants 
from interfering with the plaintiffs’ right of making 
the collections themselves.

The deity in question was installed by one Asa 
Bam, and Asa Earn and his descendants received the 
offerings made to the deity by devotees resorting to the
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temple. One of the descendants of Asa Earn mortgaged 
ills right to receive a share of the offerings to Dwarka 
Das, father of the plaintiffs appellants, prior to the year Tula’eam̂ 
1874. Dwarka Das put that mortgage into suit and 
obtained a decree for sale on the 16th of June, 1874.
When Dwarka Das proceeded to execute the decree the 
judgement-dehtor objected *to the execution on the ground 
that the offerings made at the temple were ivaqf and 
were not saleable in execution of the decree. That 
objection was disallowed by the court on the 13th of 
May, 1879, and it was held in that case that the property 
in question was not waqf property and Avas saleable in 
•execution of the decree. This order of the execution 
court was upheld on appeal, on the 5th of December,
1879. A, similar objection was preferred by some rela
tion of the judgement-dehtor to the execution of the 
decree and that was also disallowed by the court on the 
13th of May, 1879. The right to receive a share of 
the offerings was eventually sold in execution of the 
decree obtained by Dwarka Das and Avas purchased by 
him. The judgement-debtor again objected to the sale 
on the ground inte?- alia that the offerings made at the 
temple were not saleable in execution of the decree ̂ but 
the objection was overruled.

Thereafter in the year 1895 a suit was brought by 
some of the descendants of Asa Earn for a declaration 
that Dwarka Das had not acquired any right, by virtue 
■of the auction-purchase made hy him, to receive a share 
of the offerings made to the deity, and for an injunction 
restraining D^varka Das from receiving the same. It 
was alleged in that suit that the male descendants of 
Asa Eam always served the deity and managed tlie 
affairs of the temple; that no one else had a right to 
worship in that temple or receive the offeriiigs made to 
the deity, that the right to receive the offerings was not 
transferable, and that Dwarka Das acquired no right by
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1927 tile purchase made by him in execution of the decree 
Baliiltkand of 1874. Dwarka Das contested that suit and one of 
T ula . ' e a m . the issues raised in the case was whether the offerings 

were dedicated for any charitable purj)oses and whetlier 
tliey were transferable. The finding of the court on 
that issue was as follows : —

“ There is overwhehning documentary eyidence to show 
that the co-sharers always treated the property as their ex- 
chisive property and mortgaged and sold it to the extent of 
their shares and thereby outsiders were induced to deal with 
the p^opert5̂ ”

On this finding the plaintiffs’ suit Avas dismissed. 
The unsuccessful plaintiffs appealed against the decree 
of the trial court and their appeal was dismissed on 
the 6,th of December, 1899. The learned Judge of the 
appellate court made the folloAving observations in the 
course of his judgement :—

“ I agree with the Mmisif that the offerings in dispute or 
the right to receive them cannot be treated as trust pro
perty. . . . Moreover it is well proved that the offerings have' 
always been dealt with as absolute property of the members 
in possession, being transferred from time to time.”

It further appeared that a suit had been brought b^ 
one of the present plaintiffs, for the recovery of money, 
on the basis of a qalruUat executed prior to the qahuUat 
in dispute in the present litigation, and was decreed ea?' 
■parte against defendants Nos. 1 and 3 on the 19th of 
January, 1915.

It was also in evidence that the present plaintiffs 
had brought a suit on the basis of the qahuliat and the 
lease novî  in dispute for recovery of the tJieka money 
against defendants Nos. 1 and 3 and that that suit was: 
decreed ex parte on the 21st of March, 1921, and the 
appellants contended that the ex parte decree obtained by 
the plaintiffs barred the defence now raised by the 
defendants in the snit giving rise to the present appeal.
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On this appeal—■ __
Babu Piari Lai Banerfi and Munsbi Shahd Sarcm, balmukâ td 

for the appellants. Tu.la ‘ram.
Miinshi Namin Prasad Aslithana, for the respond

ents.
T h e  jndgeinent of the Court (A s h w o r t h  and I q bal  

A h m a d , JJ.), after setting out the facts as above, thus 
continued ; —

The learned counsel for the respondents argues that 
the cause of action for the present suit being different 
from the cause of action on which the former suit was 
based, section 11 of the Code of Civil Procedure does 
not apply and, further, that the question whether the 
right to collect the offering is or is not transferable, 
being a question of law, the former decision cannot 
operate as res judicata in the present suit. He also 
points out that only defendants Nos. 1 and 3 of the 
present suit Avere defendants in the suit that was decreed 
ex paHe in March, 1921, and the remaining two defend
ants of the present suit not being parties to that lifci- 
gation are not bound by the decree in that suit.

If the managing member of tlie joint family consist
ing of the four defendants was a defendant in the former 
suit he would be deemed, in the absence of evidence to 
the contrary, to have been sued in a representative capa
city, and the decree obtained against him would be* 
binding on all the members of the family. However, 
tliere is nothing in this case to show whether the manag
ing member of the family of the defendants was or wa;> 
not a defendant in the former suit, and, therefore, it 
may be that the decree in that suit is not binding on 
defendants Nos. 2 and 4 of the present suit. But in 
our judgement defendants Nos. 1 and 3 are now barred 
from contesting the plaintiff s’ suit on the ground that 
the right to collect the offerings made to the deity are 
not transferable. It was open to these defendants to

VO L. L . ]  ALLAHABAD SE R IE S, 397



contest the former suit on the ground that the offerings 
balmtjk.\nd were not transferable, and they having failed to make 
Tula eam. this matter a ground of defence in that suit are now 

barred from raising that plea. As already stated, the 
former suit was based on the very qahuliat and the 
lease on the basis of which the present suit was brought, 
and the mere fact that the present suit is for years 
different from the year for which the former suit Avas 
brought, does not entitle defendants Nos. 1 and 3 to 
contest the pi'esent suit on a ground on which they could 
have contested the former suit but failed to do so. The 
plaintiffs could only be held entitled to a decree in the 
former suit if the right to collect the offerings was a 
transferable right and, therefore, the question of the 
transferability or otllê ^̂ ‘̂.se of the right to receive the 
offerings was a matter directly and substantially in issue 
in tbe former suit. It is clear that the plaintiffs and 
defendants Nos. 1 to 3 were, and are, litigating under 
the same title in the former and in the present suit, 
and the court that decided the former suit was competent 
to try the present suit and, therefore, the case comes 
within the purview of section 11 of the Code of Civil 
Procedure. The question whether or not the right to 
collect the offerings made to the deity installed in tbe 
temple in question is transferable is not a pure question, 
of laAV. In our judgement the answer to the question 
must in every case depend on a variety of circumstances 
which can only be proved by evidence. . However, we 
need not pursue this matter further, as in our judgement 
the plaintiffs are entitled to succeed on the other grounds 
urged on their behalf.

Before proceeding to deal with tbe third point argued 
by the learned counsel for the appellants we may note 
that the learned counsel for the respondents did not chal
lenge the title of the plaintiffs respondents as auction- 
purchasers and did not support ths decree of the courts
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T-DLî  Eam,

below on the eToiind that the sale in faY O ur  of the ̂ , BAMITJÊVND’
plaintiffs was void, a,nd, therefore, we are not called iipon v. 
to deal with the second point argued on helialf of tlie 
appellants.

It now remains to consider wliether or not tlie courts 
below were right in holding that the right to collect the 
offerings made at the temple in question was not transfer
able. W e are unable to subscribe to the broad proposi
tion laid down by the courts below that in no case the 
offerings made to a deity installed in a temple are trans
ferable.

A distinction must be drawn between cases in which 
emoluments are attached to a priestly office, and the cases 
in which the offerings are made to a deity and the persons 
who receive the same have not to render services 
of a personal nature as a consideration for the receipt of 
the offerings. The emoluments of the former hind are 
not, in the absence of a custom or nsage to the contrary, 
ordinarily transferable, for the simple reason that they 
are inseparably connected with a priestly office and it 
is contrary to public policy to allow such offices to be 
transferred to a person not competent to perform the 
worship, either by private sale or by sale in execution 
of »a decree. As has been pointed out in Mancharam v. 
Prmishanlmr (1)

“ If such property were subject to attachment and saJe,. 
the purchaser might be a Muhammadan or a Christian, whO' 
would be both miwilling and incompetent to perform the' 
service of the idol, and in the case of Duho Misser v. Srinihas- 
Misser (2), Mr. Justice M ittbr  further observed that he might 
be unfit to prepare food for the idol . . .  Such an alienation 
to an improper person would defeat the* object of the endow-^ 
ment and in some cases . . .  it might be inconsistent with the- 
presumed intention of the fotmder of the endowment,”

As the right to receive the offerings caniiot be 
separated from the duty of officiating at the worship

(1) (1882) 6 Bom., 298. (2) 15 W .R ., O.B., 409.:



the law disfavours the transfer of such eiiiohiments, 
balmtjkand x)i ê the cases of Rajah Vurmah Valia y . Ravi VurmahV
Tula Bam. MutM  (1), DuTcja Bihi Y. GJiancJuil Ram (2) and Sri- 

mati MaUika Dasi v. Ratanmani ChakarDarti (3).

But when the right to receiye the offerings made at 
a temple is independent of an obligation to render ser
vices involving qualifications of a personal nature, such 
as officiating at the worship, we -are unable to discover 
any justification for holding that such a right is not 
transferable. That the right to receive the offerings, 
when made, is a valuable right and is property, admits 
of no doubt and, therefore, that right must, in view of 
the provisions of section 6 of the Transfer of Property 
Act, be held to be transferable, unless its transfer is 
prohibited by the Transfer of Property Act or any other 
law for the time being in force. It is maintained by 
the learned counsel for the respondents that the right to 
receiÂ e the offerings is a “ mere possibility”  of the 
nature contemplated by clause (a) of section 6 of the 
Transfer of Property Act and, therefore, is not 
transferable, and, further, that a transfer of tlie rigbt 
to receive offerings made at a temple is void as being 
against public policy. The learned counsel has relied on 
the cases of Puncha Thakur v. Bindeswan Thalmr (4) 
and Puncha Thakur y. Bindes wan Thalmr (5) and Paragi 
V. Gauri Shanher (6). The last-mentioned case is dis
tinguishable. In that case the subject of the transfer 
was the right to receive gifts made by the worshippers at 
the temple to the officiating priest. In short, the right 
to receive the gift in that case was a right annexed to 
\h.Q ofiice of the officiating priest and, therefore, the .case 
came within the purview of the principle laid down in 
the cases noted above in which it was held that when

(I) (1876) 4 I.A., 76. (2) (1881) I.L .E ., 4 All., 81.
(3) (1897) 1 C.W.N., 493. (4) (1915) I.L.R ., 48 Calc., 28.

(1916) 37 Indian Gases, 960. (6) (1918) 51 Indian Cases, 86.
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the emolument is attaclieci to a priesth" office it is not __
transferable. balmukand
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The case of Punclia Thahir v. Bindes'wari Thakur 
(1) undoubtedly supports tlie contention of the learned 
•counsel for the' respondents. In that case it was held 
that a right to receive offerings from pilgrims resorting 
to a temple or shrine is inalienable because “ the chance 
that future worshippers will give offerings is a mere 
possibility and as such it cannot be transferred.”  If 
the learned Judges intended to hold that even if the right 
to receive the offerings is dissociated from a priestly, 
■office or from an obligation to render services involving 
qualifications of a personal nature, it is not transferable, 
we, with all respect, are unable to agree with their 
■decision. The right to receive the offerings when made 
is a definite and fixed right and does not depend on any 
possibility of the nature referred to in section 6 (a) of the 
Transfer of Property Act. The moment the offerings 
•are made the persons clothed with the right are entitled 
to appropriate the same. In short, the riglit to receive 
the offerings “ is not so uncertain, variable and limited 
as to pass out of the conception of law .”  It is true 
that the amount of the offerings largely depends upon 
the surrounding circumstances, viz., the number of 
votaries, their generosity and their charitable disposition, 
but the fact that offerings large or small are bound to be 
made is a certainty and not a mere possibility of the 
nature referred to in section 6 (a) of the Transfer of 
Troperty Act and., therefore, we are unable to hold that 
the transfer of a right to receive the offerings is prohi
bited by section 6 (a) of the Transfer of Property Act- 
'The view that we take is in consonance with the vieŵ  
taken in the case of v. IlaM̂  Bakhsh (9,).
In that case the validity of a gift to receive a fixed share

(1) (1915) 43 Calc., 28. (2) (1912) L L .E ., M  All,, 46S.
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19S7 of the offerings made at a Muhammadan shrine was up- 
Balotkand observed that—
Tum Eam.

“ the thing gifted in this case must be regarded as being 
the right of the donor to receive a fixed share in the olferings 
after they have been made and this is an enforceable right in 
the sense that it is enforceable in law as against other co- 
sharers in the same.”

There is no distinction between the right to collect 
the offerings made in a Muhammadan shrine and in a 
Hindu temple and if in one case it is not a mere “ pos
sibility”  and the right is transferable there is no reason 
to hold that the right should not be transferable in the 
other. In the case ot 8 uWi Lai v. Bishamhhar (1) a 
mortgage by a Maha Brahman of his share in the brit 
japnani (that is pecuniaay interest receivable by way 
of voluntary donation by virtue of his right to officiate 
at funeral ceremonies) was upheld. Though the learned 
Judges in that case observed that .“ the offerings at a 
temple do not stand on the same basis as remuneration 
which !'.Iaha Brahmans receive for the services they 
perform at Hindu funerals” , they did not point out the 
distinguishing features between the two, and we are 
unable to discover any. No doubt in one case as in the 
other, the amount of the remuneration or of the offerings 
depends on future events which may be more or less un
certain, but the right to receive the same when those 
events happen is a definite right. There is no uncer
tainty about that right. The right is exercised, in the 
case of a Maha Brahman, when he performs the funeral 
ceremonies, and in the case of a right to receive the offer
ings made at a temple when those offerings are made. 
In the last-mentioned case the contention that the right 
of a,Maha Brahman was a mere possibility within the 
menning of section 6 (a) of the Transfer of Property Act 
was repelled by the learned Judges who decided the case.

(1) (1916) I.L.R., 39 All., 196.



The case ol Pimcha Thahur v. Bindeswan TJiakur (1 )  1927
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was, oil an application for review, re-opened and decid- balmukanb 
ed by the Patna High Court, vide Puncha Thakur v. 
Bindesioari Thahur (2). One of the learned Judges Avas 
a party to both the decisions. It was held in that case 
that a transfer of the right to receiye offerings made at 
a temple is void as against public policy. When the 
right to receive the offerings is unconnected with any 
office, it is difficult to appreciate how a transfer of such 
a right offends against public policy. The right is a 
right to receive some property that has a marketable 
value and, in the absence of cogent reasons, one would 
suppose that the person getting' such property has a 
right to transfer the same. If after the receipt of the 
property he can, without in any way violating public 
policy, transfer the same, what difference does it make 
if he transfers the right to receive the same? It is 
immaterial to the public at large whether the heirs of the 
persons who installed the deity or transferees from them 
take the offerings, for the obvious reason that neither 
from the one nor from the other they expect services in 
connection with the temple.

For the reasons given above we hold that the rights 
to receive offerings made at a temple when dissociated 
from priestly office are transferable. In the present 
case it was stated at the Bar that the descendants of Asa 
Eam received the offerings though they did not perform 
the worship of the idol nor did any other necessary func
tions connected with it. That being so, the contention 
of the defendants that the right was not transferable 
ought to have been overruled by the courts below.

W e  may further point out that in the present case 
the lease was in favour of the persons who themselves 
had the right to collect the offerings and, therefore, 
there was nothing against public policy in empowering

; (ly (1915) L li.E ., 43 Calc., 98. (2) (1916) 37 Indian Cases, £60.
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them by the lease to collect offei?ings not only of their
balmdkand share hut of the plaintiffs’ share as well.
T u l a  e a m . observed above, the lower appellate court has not

decided the other issues framed in the case and as the 
decision of the loAver appellate court 'was on a prelimin
ary point and we disagree with.that court, the only alter
native open to us is to set . aside the decree of the lower 
appellate court and remand the case to tha*t court with 
directions to re-admit the appeal to its original number 
and to dispose of the same after deciding the other points 
that call for determination in the case, and we order 
accordingly. We leave it open to the lower appellate 
court to allow or not to allow the parties to adduce addi
tional evidence on the remaining issues. The plaintiffs 
are entitled to the costs of this appeal. Costs of the 
courts below will abide the result.

Case remancUd.
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Before Mr. Justice Sulaiman and Mr. Justice Banerji.

1927 ASHEAP B IB I (P la in ™ ) M UHAM M AD ABDU L 
RAOOF AND OTHERS (DEFENDANTS).'**

Act (Local) No, X I of 1922 (Agra Pfe-emption Act), sec
tion 12, sub-clause (3)-—Pre-emption— Competition he- 
tween sister and uncle— “ The common ancestor.'’

In respect of a suit for pre-emption under the Agra Pre
emption Act, 1922, and considered as heirs according to the 
Muhammadan law, there is no difference in degree between 
a sister and an uncle of the vendor; but as regards descent 
from the common ancestor the sister is the nearer, for “ the 
common ancestor”  must be construed as “ the nearest common 
ancestor.”

Held also, that a pre-emptor who is only of equal degree 
with the vendee cannot claim to have the property sold
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