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i ’>27the record, and that being so, I  cannot accept any plea 
that there has been any prejudice to the accnsed. Euperor

As for the last plea, which is a plea ad miserkordiam,
I cannot accept any snggestion that a sentence of five 
years’ rigorous imprisonment for the concoction of false 
evidence intended to implicate two men on a charge of 
murder is in any way too severe. The learned Judge 
says he would have passed a much heavier sentence except 
for the recommendation of the jury on account of the 
appellant’ s being in a weak state of health. I dismiss 
this appeal.

Avpml dismissecL

P E IV Y  COU N CIL.

B H A C IA V iV T I AND ATs^OTHER (PLAINTIFFS) V. B A N A E S I  D A S  J. ('.
AND OTHERS (DEFENDANTS).* .

Jan~ianj,
[On Appeal from the High Court at Allahabad.] -----------

Act No. IV  of 1882 (Transfer -of Property Act), section 55, 
clause (1) ig)— Act No. IX  of 1872 (Indian Contract Act), 
section 69— Sale of immoveable f)'^opert-y— Discharge of 
incunibrance— Purchaser discharging undisclosed mort­
gage— Liability of 'Dendor-—Construction of contract.
A stipulation in a contract for the sale of immoveable pro­

perty that in the event of part of the property being sold as the 
result of an undisclosed incumbrance the vendor shall repay 
a proportionate pai;t of the consideration, does not affect the 
vendor’s obligation under section 55, clause (■!) (g) of the 
Transfer of Property Act, 1882, to pay incumbrances, nor the 
consequent right of the purchaser under section 69 of the 
Indian Contract A ct,. 1872, to recover from the vendor the 
amount paid in discharge of a mortgage decree obtained after 

^possession has been taken.
Decree of the High Court reversed.

*Prese7tt L ord Shaw , L ord Gabs on and Sir L a n c f.lo t  S.*.M>iiRSON-
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1928 A p p e a l (N o. 91 of 1926) from a decree of tlie H igh
bhagwati Court, reversing a decree of the Subordinate Judge of 

bakaesi Aligarh.
In 1907 the predecessors in interest of the respon­

dents sold certain immoveable property to the 
predecessors in interest of the appellants by a deed of 
sale, the material provisions of which appear from the 
judgement of the Judicial Committee. The vendees paid 
the price and Q.btained possession. Subsequently it was 
discovered that tlie property was subject to a mortgage 
executed in 1882 in addition to the mortgage mentioned 
in the deed of sale. Under this mortgage of 1882 a 
mortgage decree was made in 1914 against both the ven­
dors and vendees. In 1920 the decree was put in execu­
tion, and the present appellants were compelled to pay 
thereunder Es. 13,234.

The appellants brought the present suit to recover 
that sum.

The Subordinate Judge made a decree allowing the 
claim, but it was set aside by the High Court. The 
learned Judges ( M i t k e r j i  and D a l a l , JJ.) Avere of opi­
nion that the clause in the sale-deed set out in the present 
judgement excluded the obligation of the vendors under 
section 55, sub-section (1) (g) of the Transfer of Property 
Act, 1882.

1928. January, 23.
Diihe, for the appellants.
Hymn, tor the respondents Nos. 1 to 5.
T h e  judgement of their Lordships was delivered by 

Lord Sh a w  : —
This is an appeal from a decree of the High Court 

of Judicature at Allahabad which reversed a judgement 
and decree of the Subordinate Judge of Aligarh.

The question is a short and simple one. It arises 
under section 55, clause (1) (g) of the Transfer of



D a s .

Property Act, and the bearing thereon of the terms of a 
particular contract of sale. ekagwati

The parties were vendor and vendee ot' a certain 
piece of immoveable property. Section 55 is expressed 
in terms of a very absolute and clear cliaracter. It 
provides, the irrelevant parts of the section being omit­
ted, that ill the absence of “  a contract to the contrary,”  
the buyer and the seller of immoveable property are sub­

ject to liabilities and have rights, in the enumeration of tlie 
elementary proposition that the seller is bound to dis­
charge all incumbrances then existing on the property.
It is said, however, that this statutory obligation was 
negatived in the particular circumstances of this case by 
reason of the terms of the contract of sale.

The fact is that there had been more than one mort­
gage existing on the property prior to the transaction of 
sale. But the language of the deed of sale recognizes 
only one of those mortgages and makes no mention of the 
■others. “  The said property ”  (says the sale-deed) “ is 
mortgaged to Parshadi Lai, son of Tika Earn . . . under 
a: mortgage-deed for Es. 4 ,000.”  Quoad ultra this deed 
is an absolute and unreserved disposal by sale of the 
property, unencumbered and free from all mortgage.
The language of the deed of sale is that, apart from the 
Parshadi Lai mortgage, “  the property is up to this date 
free from all rights of transfer by sale, mortgage,”  etc.
There is an absolute declaration by the vendor to the 
vendee that he is buying the property free from all mort­
gages and covenants, except the one that has just been 
named.

It may reasonably be asked : Up to that point is 
there any “  contract to the contrary ”  of the terms of 
the statute? There is none.

But the contract provided further: “ If, God
forbid, any person comes forward as partner or co-sharer 
and brings a claim, or if an encumbrance, etc., is found
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in respect of the wliole or part of tlie propert}' sold, 
Bhag-wati and as a result of Iiis c/aim the property pass out of the
p.ANARsi possession of the vendees, we, the vendors, sliall pay

to the vendees, the consideration of this sale-deed to the 
extent the property sold passes out of their possession.”  
B  is said that that provision is exclusive of all other 
rights on the part of the vendee.

It is suflicient in their Lordships’ opinion to point 
out that no such event ever happened. Tlie property 
did not pass out of the possession of the vendee. The 
vendee stuck to his property, hut he was forced in a court 
of law to answer the rights of the mortgage holder, and 
to meet another mortgage of a very considerable amount. 
Certain legal proceedings were taken, and a decree of the 
High Court was granted putting in execution this otlier 
mortgage and the vendees, that is to say, the present 
appellants, were compelled to pay the sum of Es. 13,204. 
In their Lordships’ opinion that sum was paid under 
compulsion, and, secondly, it was undoubtedly a pay­
ment for which they were, and are, entitled to lie re­
couped from the vendor of the property for a payment so 
made.

It is of no use reciting the laAv to this effect : tlie 
law is plain. Under section 69 of the Contract Act it 
is clear this was payment of money wjiicli an otlier Avas 
bound to pay by law and, therefore, the person whO' 
paid it is entitled to be re-imbursed l̂ y the other party.,

With regard to the last portion of tlie sale-deed, 
which states what is to ensue in the event of tlie Â endees 
being put out of possession, it may, of course, be an 
additional safeguard, it may have been a thing suggested 
by the parties to cover contingencies Avhich Avere not; 
yet wholly foreseen, but that it contradicts or restricts: 
the Avider language of the contract of sale or that it 
either narroAvs or wipes out the obligations under the 
statute cannot be maintained.
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On those grounds t-beir Lordships cannot iniliokl tlie 
judgement under appeal, and they think that tlic Subor-- 
diuate Judge ^vas riglit and his judgement sliouid be bâ arsi 
restored and tliat the a.ppellaiits should he awarded costs 
from tlie date of that judgement, including the costs of 
this appeal. Their Lordships will hunibty advise His 
Majesty accordingly.

Solicitor for the appellants: H, S. L. Polak.

Solicitors for the respondents Nos. 1 to 5 : Barrow,
Rogers, and Nerill.
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N A IlS IN aH  EAO ( P l a i n t i f f )  v . M AHA LAKSH M I BAI j .  c .
AND ANOTHER (D E F E N D A N T S ).'"  . 1928

January, 31.
[On Appeal fi’om the High Court at Allahabad.]

Hindu law— Deed of settlement— Construction of deed— Gift 
to icife— Defeasance— Condition suhsequent— Invalid con­
dition— /let No. IV  of 1882 {Transfer of Property Aot), 
sections 28, 30.

A deed of settlement executed in 187S by a Hindu recited 
that his only surviving son B being of bad cha,racter and his 
declared enemy, he was compelled to exclude him from inherh 
tance, and that there being nobody to represent the settlor 
except his surviving wife (the Eani), he had, therefore, made 
a gift to her of all his properties, together with all rights and 
interests, and he appointed her his successor and representa­
tive subject to conditions which followed. By condition 1, the 
zamindari and malguzari in five villages were to be “ owned by 
the Eani just as I  owned”  them. By coiidition 2, he made a 
gift of the jagir property in seven villages to the Eani, re­
serving to himself the income during his life. By condition 
6, if during the succeeding 16 years a lawful son were born 
to B, he should take the property on attaining majority, but 
if at the end of that period no son had been born, the Eani 
could give or bequeath the property to lier daughter, or her 
daughter’s son, and failing them could make an adoption. The

^ P r e s e n t : — ^VisccTint S cm k eb . L gbd  A tk in s o n , L oed S in h a , S ib  Joh>?
W allis and Sir L ancelot Sandebsok.  ̂ ■ ■


