
1926 arbitrator with authority to sell the property under the
eam" arbitration’ provisions and would be able' to sell the 

property under the terms of the award. 
g-™hi [The last objection dealt with an alleged error on 

the face of the award, in ignoring the admitted 
priority of certain debts, but the Court held that this 
objection failed, and continued :—'

The learned Subordinate Judge has written an 
able judgement %nd we are in entire agreement with 
the findings recorded by him. The appeal is dismissed 
with costs.

Walsh, J .—I  have read the judgement of Mr. 
Justice Dalal and agree with it, and with the order' 
proposed.

A f f e a l  dismissed.

4 8 2  \  THE INDIAN. XAW REPORTS, ,[VOL. X LV III.

Before Mr. Ju stice  D aniels  and M r. J u s t ic e  K in g .

1921̂  ̂ B IJ A I  WDk'R S IN G H  (O b je c to b )  CHAEAlSf S IN G E t
(O p p o s it e  pa r ty ).*

A c t  No. V  o/ 1920 (Provincial In so lven cy  A c t) ,  sec tions
M —-Inso lvent— P erm iss ion  to in s t i tu te  su i t  aga in st  

undischarged insolv67it n o t  inclusive  of perm iss ion  to 
execute the decree.
Inasirracli as the entire property of an insolvent, when 

once an order of adjudication has been made, vests in the 
coiirfc or the receiver, it follows that permission given to 
a creditor to institute a smt against an insolvent does not 
imply perMssion to execute the decree which may be 
obtained against the property of the insolvent.

T h e  facts of this case sufficiently appear from th©' 
judgement of the Court.

Mr. G. W. Billon, for the appellant.
B r. Kailas Nath Katju, for the respondent. 
D a n ie l s  and K in g , J J ; : — This appeal arises out 

of an order passed in execution proceedings against a
__*Second Appeal _ No/ 433 of, 1926, from a decree of J. Allsop, 

Additional Judge of Aligarh, dated the 2nd of December, 1925, confirming 
a decree of Mirza Nadir Husain, Second Additional Subordinate Jndga of 
Aligarlv dated, the 21st of Mareli, 1925/: :



declared insolvent. I t  appears that the decree-holder 
obtained the permission of the insolvency court under Bijai 
section 28 of the Provincial Insolvency Act, 1920, to smS
institute a suit against the insolvent and a decree was chaban
obtained against the insolvent on the basis of a pro- 
missory note executed on the 5th of September, 1920, 
i.e., some years after the date on which he was ad­
judged an insolvent. The decree-holder subsequently 
applied to execute the decree by the attachment of 
certain movable property belonging to the insolvent.
The 3udgement-debtor raised an objection that his 
property was not liable to attachment so long as he 
remained an undischarged insolvent. Under sec­
tion 26(2) the effect of the order of adjudication is to 
vest the whole of the property of the insolvent in the 
court or in the receiver, and under sub-section (4) any 
property acquired by the insolvent after the date 
of the order of the adjudication also vests in the court 
or the receiver. I t  seems clear, therefore, that this 
property which the decree-holder seeks to attach does 
not belong to the judgement-debtor and is not liable 
to attachment under section 60 of the Gode of Givil 
]?rocedure because it does not belong to the judge­
ment-debtor but vests either in the court or in the 
receiver. In  the present case it appears that there is 
a t present no receiver, since the receiver who was 
appointed originally, died and no one has been 
appointed in his place. The property, therefore, 
vests in the court.

court gave permis­
sion for the institution of this suit, the permission 
for instituting the suit should be held to cover per­
mission for executing any decree obtained in the suit.

Under section 28 the permission of the court is 
required for any “ suit or legal proceeding ” against

VOL. XLVIII. J ALLAHABAD SERIES. 483



•1926 an imdiscliarged insolvent, and we hold that permis- 
sloii to institute a suit does not necessarily cover p e r - , 

ISgh ' mission to execute a decree obtained in that suit. , A 
CmkM! court might grant permission to institute a suit in 
SiNOH. 0̂ obtain a judicial determination regarding a

debt blit it would not necessarily follow that tlie court 
would sanction the execution of a decree by sale of 
property in the possession of the judgement-debtor. 
This would prejudice the rights of scheduled credi­
tors to share rateably in the assets.

In  the present case it appears that sanction for 
the institution of the suit was, strictly speaking, mi- 
necessary since the suit was not “ in respect of any 
debt provable under this Act.” The debt was 
incurred on the basis of a promissory note executed 
after the date of the adjudication and so does not fall 
within the definition of a “ debt provable under the 
A c t-’ under section 34. But whether such permis­
sion was required or not, it is clear that the property 
which the decree-holder seeks to attach does not belong 
to the judgement-debtor but vests in the insolvency 
court and therefore is not liable to attachment. Al­
though the insolvency court itself has raised no objec­
tion, we cannot p erinit the decree-holder to attach 
property which does not belong to the judgement- 
debtor ;but vests in the coxirt. We accordingly allow 
the appeal and declar property is not liable
to be attached in  execution of the decree. In  view of 
the fact tha^ incurred the debt wMle he
was an undischarged, insolvent we make no order as 
t o : ' C o s t s ; \ , ■■ .

A'p'peal allowed,.
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