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distinction between the rights of a decree-holder on
foot of or under a mortgage and the rights of a
transferee by assignment in writing. Such a dis-
tinction does obviously exist, but that distinction is
not one in favour of holding that a mortgagee of a
decree is not an assignee thereof under order XXTI,
rule 16.
' The lower court wrongly considered itself bound
by a Bench ruling of this Court, which has no reference
to the facts of the case before it, and in doing so failed
to exercise its own judgement and by such failure
failed to exercise a jurisdiction vested in it. This is
the ground on which I agree in the order proposed.
By tae Court.—The order of the Court is that
. the case be remitted to the lower court to dispose of
“the application upon the merits. Costs of this Court
as well as of the court below will abide the result.
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[On appeal from the High Court at Allahabad.]

_ Hwmdu low—dJoint fomily property—Alienation by karta—Im-
provident contract of sele—Invalidity of contract—Pur-
- chaser discharging mortgage debt—DPurchaser in posses-
sion under decree—Terms of re-possession by family.
In 1912 the karta of a joint Hindu family contracted to

sell substantially the whole immovable property of the family..

The discharge of a debt under a simple mortgage of 1909 ab

compound interest, which was binding on the property, was

“urgently necessary; the price fixed made the sale & prudent
one if payment was made forthwith. Owing, however, o g
contract previously made for a sale of part of the property,
the purchasers were in u position under the contract to defer
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completion and payment indefinitely, and the (:ox.m_'uc't was
thus of no value to relicve the financial necessify exisling ab
its date. Under a decree for specific performance in a suib
brought by the purchasers, the karta’s sons not being .lxab'rties,
the purchasers obtained in 1917 a conveyance, and in 1018
possession.  Out of the price they discharged the debt mnder
the mortgage of 1909. The karta’s sons sued to set aside the
sale and for recovery of the property.

Held that the contract was improvident and beyond the
powers of the katta, and shonld be set aside; but, in the
circumstances, upon terms. The purchasers should have the
full benefit of the mortgage of 1909; and their possession,
having been taken under an order of the court, should be taken
a5 that of usufinctuary mortgagees ; with the resulf that during
their possession they should be enfitled to no interest but not
accountable for profits; and that on payment within a year of
a certificate ag to the amowmt due on the above basis there
should be a reconvevance.

Judgement of the High Court varied.

ArpraL (No. 177 of 1924) from a decrce of the
High Court (January 31, 1922) reversing a decree of
the Additional Subordinate Judge of Jaunpur.

The suit was brought by respondents 1 to 5, the
sons of Gopal Das, the karta of a Hindu joint family,
to set aside a sale of ancestral zamindari property by
a contract dated the 3rd of September, 1912, to
defendants now represented by the respondents, and
for possession with mesne profits. In 1915 the pur-
chasers had brought a suit for specific performance
against Gopal Das and had obtained a decree therein,
and a sale-deed dated the 1st of November, 1917,
executed by the court. Out of the purchase price of
Rs. 22,508 they set aside Rs. 91,818 for the discharge
of the debt due upon a simple mortgage for Rs. 10,500
made inl 1909 at 8% per cent. compound  interest,
secured upon the property. The defendants had

obtained possession on the 14th of January, 1918, and
had been in possession since. ' '
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The facts appear from the judgement of the
Judicial Committee.

The trial Judge dismissed the suit, holding that
the sale was for necessity. The High Court reversed
the decree. The learned Judges (Piceorr and
Wawrss, JJ.), while of opinion that there was neces-
sity to discharge the mortgage, held that the compound
interest was beyond what was necessary or binding
upon the sons. By their decree they set aside the
transaction save so far as the plaintiffs were to be
liable to the defendants for Rs. 10,500 with simple
interest at 8% per cent. and ordered that the defend-
ants should account for the profits of the property
since the 14th of January, 1918; and that the plain-
tiffs should recover possession upon the sum declared
to be due being satisfied, either out of the usufruct
of the property or by deposit in court of the balance
due after deducting the profits to date.

1926. Feb. 12, 15. DeGruyther K. C., Dube
and Fatehsingh for the appellants.

T. B. Ramsay for the respondents.

April, 15. The judgement of their Lordships
was delivered by Lord BLANESBURGH :(—

The broad issue in this suit is whether a sale of
ancestral zamindari property agreed to be made to the
appellant, Ram Charan Lonia, and another, now
deceased, by the nominal reqpondenb Gopal Das, the
head of a Jomt Hindu family to which the property
belonged, is binding upon the major and minor sons
of Gopal Das. If it is, no further difficulty arises.
If it is not, then the order proper now to be made may

in the somewhat unusual circumstances of :the: ease:

raise a supplementa,l questlon of nicety:

Gopal Das is a vaishya or trader by caste. HiSV

- family at the institution of the suit cons15ted of seven
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sons : one is now dead. TFour of the sons were, on the
3rd of September, 1912, the date of the impeached
agreement, adult. The other three were then and at
the commencement of the suit were still, infants. The
joint family property included a business at Benares
for the sale, at first of grain, and later of cloth.
Trom before 1912 the four adult sons had been helping
their father in the conduct of that business and in the
management of the zamindari. But Gopal Das him-
self remained throughout the karta of the joint
family.

The property in suit consists of three villages in
the district of Jaunpur. It represents substantially
the entire immovable heritage of the family. It
became part of their possessions when in 1896 it was
taken over by Gopal Das in satisfaction of a debt of
Rs.15,000 then owing on business transactions by an-
other firm of traders. No reliable valuation of the
property at the different relevant dates is to be found
in the evidence. It is estimated, however, by the:
appellants in their written statement to have been, at
the date of the agreeement in suit, of the value of
between Rs. 21,000 and Rs. 22,000. By the sons it is
alleged to have been worth then, and to be worth now,
a great deal more. For the purposes of this judge-
ment their Tordships, while by no means convinced
of its correctness, will accept the appellants’ estimate
of its value at the contract date. Tt improved in
~value immediately afterwards.

The family business was not apparently success—
ful, and the position hecame embarrassing. In 1909
money had necessarily to be raised and, in circum-
stances which admittedly called for the advance—
although whether on the terms on which it was
obtained is another matter—the fproperty was, on the:
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10th of July, 1909, mortgaged to one Manik Chand to
secure a sum of Rs. 10,500. This mortgage was
executed by the four adult sons of Gopal Das and
by himself, both on his own account and as guardian
of his three infant sons. Compound interest at 8%
per cent. per annum with half-yearly rests was
reserved by the mortgage, and there was a penalty
clause under which the interest could be increased to 9
per cent. per annum similarly compoundable. This,
possibly somewhat high, rate, even apart from
the penalty added, has attracted the notice of the
High Court of Allahabad in the judgement under
appeal, and to that aspect of the transaction their
Lordships will again advert. For the moment they
allude to it only to draw attention to the critical
position of the family’s free interest in the property,
should there be any persistent neglect on their part
to keep down the interest as it accrued under the deed.

Between the date of the mortgage and July, 1912,
practically no interest was paid—mnot more than
Rs. 800, possibly not so much. In consequence, by
that date the amount due in respect of principal and
capitalized interest in arrear amounted to nearly
Rs. 14,000. Manik Chand had not so far begun to
press for payment either of principal or interest, but
the amount charged upon the property was automa-
tically increasing at a great rate. No funds were
available to stay the no longer remote possibility of all
value in the equity of redemption being extinguished;
money also was needed for payment of other trade
debts that had accrued, as well as for the development
of the family cloth business then recently initiated.
Tn these circumstances, a transaction even 1nvolwi'1g
the disposal by Gopal Das of this entire immovable
family property might well be justifiable and he

binding on the whole family, provided the property
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was 1ot sacrificed for an inadequate price and provid-
ed the consideration was calculated to relieve the
necessity, the existence of which called for the dis-
position. In the present case, for instance, a very
short limit of time within which the purchasers must
complete or lose their contract was plainly of the
essence of any transaction of sale called for by the
circumstances as they then existed.

The first transaction in relation to this property
which in 1912 was entered into by Gopal Das was &
contract of the 16th of July, whereby he agreed to
sell to one Musammat Muhammad-un-nigsa 16 annas
of one of the three mortgaged villages—Duhawar by
name. The price was the sumn of money which,
invested at 4% per cent., would produce the then net
annual rental of the property. The sale was to be
completed in a month, and Rs. 502 were paid to Gopal
Das by way of deposit. ~This contract remained
operative until July, 1915 three vears later—when,
but not till then, as a result of Gopal Dag’s default,
it, was brought to an end by an order made at the

instance of the purchaser for return of her deposit
and interest.

- The second transaction was the contract in suit.
Under it Gopal Das, in effect, agreed to sell to the
purchasers, now represented by the appellants, the
entire mortgaged property at a price corresponding
to the sum which, invested at 4% per cent. per annum,
would produce an amount equal to the then net rentals
of the property. The purchasers were to retain so
much of the purchase price as was necessary to enable
them to discharge all sums owing on the mortgage
of the 10th of July, 1909, and were to account to the
vendor for the halance of the purchase price. The
sale deed was to be executed in 30.days, and a currency
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note of Rs. 500 was paid to Gopal Das as earnest

money. Such in its stated effect is the contract
which six of the seven sons of Gopal Das sought in
this suit to set aside. :

On their face these terms seem prudent enough.
1he price, found by subsequent calculation to be
Rs. 22,508-10-10, not only represented an adequate
number of years’ purchase of the then rental, but
under the terms of the contract was payable in 30
days. If so paid, after discharging in full the
amount at that date due on the mortgage of 1909, a
substantial sum would have remained to meet the
other family necessities, thus justifying the propriety
of the disposition.

But the terms of the contract as so stated do not
describe its real resnlt. They take no account of the
influence upon the transaction of Muhammad-un-
nissa’s earlier contract, the existence of which was well
known to the purchasers before they - entered into
their own -agreement to purchase. From this it
followed, as will appear in the sequel, that, so long as
that earlier contract remained in being, the pur-
chasers were under no enforceable obligation to
perform their own. Nor were they liable to he
visited with the usual consequences of such laches if,
during the same period, they omitted to take any steps

to enforce its performance by the vendor. The real

question in the suit, therefore, as their Lordships see

it, is whether a contract of sale involving such poten-
tialities, all in the event realized, can be held binding
on the plaintiffs. o : o
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 Gopal Das apparently soon repented of bobh ‘
contracts and would perform neither. -The first

purchaser, after, as has been seen, standing by her

contract for nearly three years, at length sued for-and
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recovered her deposit. Immediately afterwards,
namely, on the 31st of August, 1915, the purchasers
under the contract in suit commenced against Gopal
Tas alone an action for its specific performance. That
suit was resisted by Gopal Das, and, amongst other
defences, he contended that it was at that date
barred by laches. But the plea was repelled by the
Subordinate Judge on the ground, as already indi-
cated, that so long as Musammat Muhammad-un-
nissa’s contract remained subsisting the plaintiffs to
that suit ““ did not dare enforcement of their contract.
But the removal of that obstacle cleared their way to
court. In other words, the plaintiffs are not guilty
of any laches.”” And this was on appeal the view of
the High Court also.

In the result, specific performance of the contract
against Gopal Das was decreed by the Subordinate
Judge of Jaunpur on the 10th of February, 1917,
and his decree was affirmed by the High Court at
Allahabad by decree of the 6th of March, 1919.
Pending the appeal, namely, on the 12th of May,
1917, an order for possession of the property was
made by the Subordinate Judge, and on the Ist of
November, 1917, under order of the court, a formal
sale deed of the property was executed by the Judge in
the name and on behalf of (Gopal Das in favour of the
purchasers, and since that date or shortly afterwards
they have been in actnal possession of the property
and in receipt of the rents and profits. = It is stated
in the sale deed that the amount due on the mortgage of
the 10th of July, 1909, was, on the 1st of November,
1917, Rs. 21,818-14, and that after setting aside that
sum out of the purchase price of Rs. 22,508-10-10, and
deducting also therefrom the Rs. 500 paid to Gopal
Das as earnest money, the sum of Rs. 189-12-10 alone
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remained for payment to him. The purchasers, how-
ever, did not then pay off the mortgage of che 10th of
July, 1909. They made no payment at all on this
account until the 4th of September, 1919, when they
deposited in court a sum ultimately increased to
Rs. 23,200, sufficient to satisfy the debt. Manik
Chand, as appears in the judgement of the High
Court, has now been paid off by the appellants.

In the specific performance suit a direction was
given on the 17th of July, 1916, by the Suberdinate
Judge that, as the property in question was family
property, the sons of Gopal Das should be added as
defendants. The plaintiffs, however, eiected to con-
tinue their proceedings against Gopal Das alone. In
consequence the High Court, while affirming the
decree for specific performance against him as above
mentioned, refused to express any opinion as to its
value i the circumstances. In their judgement it
had none, so far as the present plaintiffs are con-
cerned. : ;

On the 7th of September, 1916, this snit was
instituted. The plaintiffs were all the sons of Gopal
Das, with the exception of one son, Debi Das, who,
along with Gopal Das, was made a pro forma defend-
ant. The defendant Sital Das, one of the pur-
chasers, died during the pendency of the suit,
and eleven of the appellants were substituted as
his representatives. The plaintiffs, alleging that
the property in suit of the value of Rs. 40,000
was joint family property, asked for a decree
that the agreement to sell it to the defendants,
the purchasers, was invalid. Tt is to be noted at this

point that no suggestion was made in their plaint by

the plaintiffs that the mortgage of the 10th of July,
1909, was in any way open to objection or not binding
upon them. | '
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On the 29th of March, 1919, the Additional Sub-
nrdinate Judge of Jaunpur dismissed the suit with
costs. He held that necessity existed and that the
contract to sell was binding on the plaintifis upon the
obligations of the purchasers under the contract in
suit. He in no way, however, adverted in his judge-
ment to the influence of the earlier contract of the
16th of July, 1912. In supporting that contract as
he did, he treated it as effective and enforceable
according to its tenor.

The plaintifis appealed to the High Court at
Allahabad, and that Court, on the 31st of January,
1922, allowed the appeal, decreed the suit, and set
aside the decree of the court below. The learned
Judges there were not influenced to their conclusion,
any more than the learned Subordinate Judge had
been, by the effect of the contract with Muhammad-
un-nissa upon the obligations of the purchasers under
the contract in suit. They agreed, too, with the
learned Subordinate Judge in the view that the family
circumstances called for definite action in July, 1912,
but as a sum of Rs. 14,000 would then have sufficed
to pay off Manik Chand, there was, in their judge-
ment, no necessity for Gopal Das to part with pro-
perty of himself and his sons for Rs. 22,000. More-
over, and this was the principal ground of their judge-
ment, they held that while as to the principal.sum of
Rs. 10,500 secured by the mortgage to Manik Chand
there was legal necessity sufficient to make that trans-
action binding, not only upon Gopal Das and his
major sons, but also upon his minor soms, there was:
no legal necessity to submit to so high a rate of interest
as the rate reserved. In their judgement the sum
chargeable against the family property under that
mortgage should be limited to Rs. 10,500, with simple-
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interest at the rate of 84 per cent. per annum from
the date of the mortgage, the 10th of July, 1909, to
the date of the sale deed, the 1st of November, 1917,
but no longer. Their decree, therefore, in -effect,
was that the plaintiffs were not bound by the agree-
ment in suit nor by the sale deed of the 1st of Nov-
ember, 1917 : that the property must be reconveyed
on payment to the present appellants of Rs. 10,500,
with interest at the rate aforesaid to the 1st of Nov-
erwber, 1917, only; and that the appellants were to
account to the present respondents for the profits of
the property from the date of their taking possession
thereof until reconveyance. Irom that order the
purchasers appeal.

Their Lordships are of opinion that the contract
in suit is not binding upon the sons of Gopal Das, so
that they are in agreement with the High Court in
its main conclusion, and see no reason for restoring
the judgement of the learned Subordinate Judge.
They are, however, unable to reach that conclusion on
the same grounds as the High Court. They think
also that in matters of detail the order of that Court
requires amendment. They do not, for instance, see
why, if the appellants are made accountable for the
rents of the property during their period of posses-
gion, they should be deprived of any interest on the
mortgage during the same period : why they should be
placed in a worse position than Manik Chand would
have occupied, in whose shoes in this respect they
stand. '

But their Lordships go further. The mortgage
of the 10th of July, 1909, was in no way impeached or
questioned in the suit by the plaintiffs, and its terms
in the view of the Board are not such as to justify a
court in judicially affirming, without evidence to that

1926

Raw
CHARAN
Liox1a
.
Briagwaw
Dss
MamusHERI.



1996

Bam
CHARAN
Liowia
0.
Briaowan
Das

Mamrsanr:.

454 THE INDIAN LAW REPORTS, [VOL. XLVIIL.

effect, that in substance they are either excessive or
unconscionable. In these proceedings accordingly a
court must, their Lordships think, act upon the view
that at the date of the contract in suit the mortgage
of the 10th of July, 1909, was valid, and that the
question whether the contract was binding upon the
family must be determined on that footing.

Dealing with the case on that basis, their Lord-
ships are of opinion that that contract was not so bind-
ing, for a reason which they have already indicated.
In truth the contract was of the most improvident des-
cription. Immediate payment of the purchase price
being the prime necessity, the contract bound the
vendor to sell at a fixed price property of appavently
increasing value in circumstances which gave the pur-
chasers the privilege of indefinitely postponing com-
pletion of the purchase and payment of the price, with
the further privilege, if it so suited them, of repudiat-
ing the bargain altogether on the ground that so long
as the earlier contract was insisted upon by its pur-
chaser, the vendor could make no title. In other
words, the existence of this earlier contract in the
event showed that the contract in suit was deprived
of all value as a solvent of the family’s financial
difficulties at its date, and was converted into an
arrangement not materially more beneficial than one
by which Gopal Das, at the end of three years, hecame
bound to hand over to the mortgagees for in effect
nothing the entire equity of redemption in the mort-
gaged property. In their Lordships’ judgement such
& transaction was entirely beyond the power of Gopal
Das as karta of the joint family, and is not binding
on the plaintiffs. To this extent. therefore, although
on these grounds only, the order of the H1gh Court
should, their Lordships think, be afirmed.
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The consequential directions proper to be made

are, however, not so clear. The position is much

complicated by the fact that the appellants have with-
out real title been in possession and receipt of the
profits of the property for many years. Their claims
as. in effect, transferees of Manik Chand’s mortgage
have also to be borne in mind.

In strictness, possibly, their obligations as pur-
chasers under an invalid contract should be alone
dealt with in this suit, and their rights as mortgagees,
whatever they are, be reserved for determination in
another proceeding. But their Lordships agree
entirely with Warsu, J., when, in his judgement in
the High Court, he expressed the view that this was
pre-eminently a case in which the Court being seised
cf the whole matter, should make such an order as
may terminate the controversy and do justice between
the parties.

Accordingly, while their Lordshlps are of opinion
that the contract of the 3rd of September, 1912, was
not binding upon the plaintiffs, they think that in the
circumstances it should now be set aside only upon
terms. One of these terms must, they think, be that
the appellants have the full benefit of the mortgage of
the 10th of July, 1909, as a mortgage carrying com-
pound interest at the rate of 8% per cent. per annum,
and that their possession of the property, although
unwarranted as purchasers, should not—it having
been taken under an order of the court—be treated as
that of a mortgagee in possession with all the burdens
of such a possession. It is just, as their Lordships
think, that the mortgage should: for this purpose. be
treated as a usufructuary mortgage—and the posses-
sion of the appellants be treated as possession there-
‘under—with the result that during that possession
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wes  they will be entitled to no interest, but, on the other
wm hand, will not be accountable for profits. It will be
Camux iugst also that the plaintiffs should have their costs in

5. Loth Courts in India, if, ultimately, they redeem the

S property as below stated, but not otherwise.

MamssiL, With these views in mind their Lordships think
that the proper order now to be made is the follow-
ing :—

Vary the order of the High Court by directing
that an account be taken of the amount due on the
ist of November, 1917, in respect of the mortgage of
the 10th of July, 1909, as a mortgage earrying com-
pound interest at the rate of 8% per cent. per annum.
Tet that mortgage stand between the appellants and
respondents as security for the sum so found less the
costs of the plaintiffs in both courts in India. All
interest to cease as from the 1st of November, 1917,
but the appellants not be accountable for rents and
profits of the property during their period of posses-
sion. On‘payment by the respondents within one year
from the date of certificate of the sum so certified less
the costs aforesaid, let the appellants reconvey the
property comprised in the deed of sale of the 1st of
November, 1917, freed and discharged from all claims
and demands in respect of the mortgage of the 10th
of July, 1909. In default of such payment on or
before the date aforesaid, let this suit as from that
date stand dismissed without costs.

| Each of the parties should, in any event, bear
their costs of this appeal.

Their‘ Lordships will humbly advise His Majesty
accordingly.

Solicitors for appellants : T. L. Wilson & Clo.,

- Solicitors for respondents : Barrow, Rogers. and
Newill, gers. and




