
Before Mr. Justice Walsh and Mr. Justice Dnlol. 1926
Mcrch, 9,

B A B U  L i \L  (D ecree-h o ldfr) tj. JA N A  K ■ D H L  A l i i  a>31’i -------- -—
ANOTHER (JUDGEMENT-DEBTORS).'*

CiTiil Procedure Gode, section 47— ExeoiiUon of decrte—
Question whether alleged legal repr&sentative does or does 
not occupy that capacity— Execution court entitled to 
decide.
The proYisions of section 47 of the preseDt Code of Civil 

Procadiire make it quite clear that the question whethei; 
or not an alleged legal representative does or does r.or oecitpy 
that capacity b o  as to be bound by the decree is one to lie 
decided in the execution court. The question raised by such 
cases is, what is the true interpretation of the decree, and in 
order to decide that question it is necessary to investigate, iu 
the case of a Hindu widow, the circumstances under which tl\e 
contract was entered into upon which the dectee was based.
Liladhar Chaturhhuj (1), Khuman Singh Malclidn ^^imjh 
(3) and Jagar Nath v. 8heo Ghulam (&) referred to.

T he facts of this case were as follows :—
One MahesM Lai left a widow surviYing him, 

who executed two mortgages under circximstarLces 
which are not known, and which have never been 
investigated iipon the question whether the ioan taken 
by the widow was either for legal necessity, or for 
some other purpose which by Hindu law binds the 
estate. The mortgagee, shortly before the death of 
the widow, sued her and obtained a decree for sale.
On the death of the widow, or some little time after
wards, he applied for execution, and sought to join, 
or bring on the record, two daughters of the deceased 
widow and of their father, the deceased MahesM 
Lai, on the ground that they were the legal repre
sentatives of the deceased widow. They objected.
Their objection took the obvious form that they were 
not the legal representatives of their deceased mother

* First Appeal No. 142 of 1925, from an order of Sarup Narnin,
Second Siibordmate Judge of Cawnpore, dated the 13tb of May, 1925.

(1) (1889) 21 All., 277. (2) (1908)-5 A.L. J., 550.
v(3): (1908) 31 All, 45.
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because there wa,s no tiling to represent. Tliey were tlie 
legal representatiyes, or .reversioners, of their deceased 
father and the decree against the widow could have 

Dra î. no more binding effect than the mortgage contract 
which she had entered into in her capacity as a Ilindn 
widow with a Hindu widow’s estate. The Miuisif 
rejected this objection, taking the view th;it they 
were the legal representatives of the widow and tlia,t 
in questioning whether the decree was binding upon 
tlie estate in the hands of the reversioners, they were 
seeking to go behind the decree in the execution court. 
On an appeal brought to the Subordinate Judge this 
view was overruled, the Subordinate Judge hold
ing that in substance the decision of the first court 
really begged the whole question, a.nd tliat the 
daiighters were entitled to contest the view in the 
execution court that they were legal representatives 
of their deceased mother, inasmuch as it ha,d never 
been decided whether the mortgage, or the decree 
based thereon, bound the whole estate, or anything 
more than the interest of the Hindu widow. He 
accordingly remitted the case to enable that question 
to be decided. Against this order the decree-liolder 
a.ppealed.

; Munshi Binode Bihari Lai, iov the appellant.
Kailas Nath KatjUy iov the respondent.

The judgement of the Court (Walsh and Dalal, 
JJ .) , after setting forth the facts as above, thus 
continued:—

With regard to the contention that the daugl;iter,s 
are seeking to go behind the decree it should^^ t̂e 
observed that this is not the case. What they are seek
ing to do is to interpret the decree, or, in other words; 
to ascertain whether the decree is such as to bind 
the whole estate, or whether it only bound the interest
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01 the widow. That question has never been deter- 
mined. For one reason, the reversioners were not 
made parties to the suit in which the decree was 
passed, and unless the widow herself chose to raise 
the question which she was not very likely to do, it 
woukl not arise at all, and therefore the fuDdamental 
question, namely, whether the contract was suoh as 
to bind the wdiole estate or not when it was originally 
made by the widow, has never been deteriaiiied, and 
it voukl be contrary to all principles of law and 
justice if the courts were to give a wider interpreta
tion and operation, to a decree than the contract upon 
which it was based.

The appellant before us relied upon the decision 
in IJladluir v. Ckaturbhuj (1) but the decision in that 
case turned upon a very narrow question. The 
objectors in that case disputed their liability as judge- 
ment-dehtors, not having resisted an order bringing 
them upon the record as legal representatives of the 
deceased judgenient-debtor, and the case decides 
nothing more than the well-known pi'inciple that a 
judgement-debtor, or his legal representative, cannot 
go behind the decree, or dispute the validity of a 
contract upon v/hicli a decree has been passed. That 
authority was clearly explained in Khuman Singh y :  

Makhan Singh (2) , a case which certainly should have 
been, but whicli appears not to have been, published 
in the authorized Law E.eports, but it should be 
observed with regard both to this case, and to the 
preceding one to which we have already referred, that 
these decisions were under the old law as provided by 
section 2M of the Code of 1882 and therefore have 
little or ho application to the legal position to-day. 
The opiiiiou was expressed in those cases, and it was

(1) 0.889) I.L .R ., 21 AIL, 277. (2) (1908) -5 A.L. J., 650.
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1926 definitelv lield iii Jagav ]\hith Singhs v- Shso (Jhulam
(1), tliat'^a suit might be brought by a reversioner dis- 
puting the operation of the decree where it was con- 

Dram tended that it bound the whole estate, and that the 
old section 244 constituted no bar. But the old section 
244 has been altered and the provisions of section 47 
of the present Code make it quite clear tha,t the 
question whether or not an alleged legal represen
tative does or does not occupy that capacity so as to 
])e bound by the decree, is one which is to be decided 
in the execution court. That is precisely the question 
raised by this appeal. -We repeat that it does not 
'offend against the principle that an executiou court 
cannot go behind the decree. The question raised in 
this and cognate cases is, what is the true interpreta
tion of the decree, and what is its operative efl'ect, 
and in order to decide that question it is riecessa.ry to 
investigate, in the case of a Hindu widow, the circmn- 
stances under which the contract was entered into 
upon whicli the decree is based.

We, therefore, dismiss the appeal with costs.
Appeal dism h^ed.

REVISIONAL CIVIL.

Before Mr. JiiMice Walsh and Mr. Justice Dalai.
B IM  SAHAI (A.ppi.tcAHT) MAI)AN LAL KANHAIYA  
; : LAL AND OTHERS (Opposite PAETiHs).*

: Ci'Dil :Procejlwre Code, seotmi 115; order XXL, rule 1&— Exe- 
Gution of decree—Assignnimt hy -way of mortgagt^-—

 ̂ : M  a Tulmg thal haff
n o  a p p liG a tio n . .

Although a court subordinate to a Higli Coxirt ir Boinid
to follow the rulings of such High Conrt, where they are
applicable, yet wlieie a subordinate court gave au entirely

* Civil Eevisioi) Noj. 96 of 1925.(1) fl90a) 31 An., 4 5 . : ,


