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and otheer. (Plaintiffs)."
Civil Procedure Code, order X X I I ,  rule 'D e te r rm n it io n  

-that a certain person is not the legal representa tive  of a 
deceased par.ty-~Jxes judicata.

Where it has once been decided in a ;|)i’Oceedi!iy; irnder 
order XXII, rule 6, of tlie Code of (3ivil Procedure tliat a. 
cerfcain person is (or is not) the legal re|)reBeivtaiive of ii 
deceased party, tbe same question cainiot be re-agitated in a 
sepai-ate suit. Pm'soktrn Rao  v. Janhi Bai (1) and Raoji 
BJiikaji Y. Anarit L am n an  i'2), re ierred to.

T h e  facts of this case were as follows ;—
One Chhotey L.al had two sons, and the widow of 

one of them, Miisammat CTaneshi, made cerfcain trans­
fers in favour of Raj Bahadur. Miisamiiiat Gaiieshi 
had a daughter, Miisammat Katori, who was the heir 
to the property on the deatli of her mother. She in­
stituted a suit in 1 9 1 7  for a declaration that the 
transfers were beyond the power of a Hindu widow 
and were not binding on her. During the pendency 
of the suit she died, on the 12th of November, 1917. 
Naraiii Prasad applied to the court to be brought on 
the record as representative in interest of Musammat 
Eatori on the ground that Musammat Katori had 
giyen birth to a son who died the day after he was 
feorn and Narain Pravsad was successor in interest of 
his wife through that sori. On the question w hether 
■Narain Prasad was or was not the legal representative 
of Musammat Katori, the finding of the court was 
that no ;son was born to Katori and that

; Marain Prasad was not: her ],egal representative, The 
suit; therefore abated and;; was dismissed. Prioi^ 
to the dismissal of the suit Narain Prasad,  ̂^ŵ  
claimed the property, and the sons of Durga Prasad,

_ _ -  Pirst Appeal No. 88 of 1923, ftom aa: order of AKiior Nrith 
Additional District Judge of Bareilly, (latetl thc: 16th of February, 1925.

:: (1) (1905) I .L .E .,; 28 AIL, 109. (3) (1918) I.L .E., 42 Bora., f53o, V ,
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brother of Musammat Ganeslii’s deceased husband, 
had referred the question in dispute to arbitra-

1 1 1 « -^-r . B.VHADCation and an award was passed in favour of Narain v.
Prasad. This award had been passed before the 
dismissal of Musammat Katori’s suit; the award, 
however, was not pleaded in support of Narain
Prasad’s application. After tlie dismissal of his 
application Narain Prasad filed the present suit 
against Raj Bahadur for a declaration that the
transfers made by Musammat Ganeshi were invalid 
and inoperative, and also for possession. The trial 
court dismissed the suit on the finding that it was 
barred by the principle of res judicata. On appeal, 
the Additional District Judge disagreed with this 
finding and remanded the suit for trial. Against this 
order the defendant appealed.

Munshi Sarkar Bahadur Johari, for the appel­
lant.

Mr. B. Malik . Surendra Nath Sen, for the
respondents.

The judgement of the Court (Walsh and Balal,
JJ .) , after stating the facts as above, thus con­
tinued

We are of opinion that the proceedings in the suit 
of Musammat Katori subsequent to her death, bar the 
present suit of the plaintiff. The court which heard 
Musammat Katori’s suit was entitled under order 
X X II, rule 6, to decide the question vrhether Narain 
Prasad was or was not the legal representative of 
Musammat Katori and the decision would Ibe binding 
on the parties. On behalf of tlie resj:)ondent reference 
was made to the case of Parsotanh Rao v. JanJd Bed
(1). The facts of the case do not appear very clearly 
from the judgement and. it is not clear wliether the

(1) (inm) I .’L.P..., 28 A ll, 109.
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BA.HADUIi. 
V.

1̂ 26 learned Judges desired to decide or not that once tlie
rm~~ question of a legal representative wa,s decided by a 

court under order XXII,, rule 5, it could be re~adjiidi~ 
cated upon in a regfular suit. Reference is there made

Pl l ASAD.  i  ,
to some vital issue arising in that case—whether two 
Hindu brothers were separate or were members of a 
joint Hindu family. I f  the learned Judges desired 
to decide that a question once determined under order 
X X II, rule 5, would not operate as res pidicata, we 
are not prepared to follow that opinion, with all 
respect. In  a Bombay case, Raoji BM kaji v. Anant 
Laaman (1), a Bench of that Court held that where 
a party died betw-̂ een the passing of a preliminary 
decree and a final decree in a suit for partition and 
the cause of action survived, the court was bound to 
determine the question of the successor in interest of 
the deceased party under order X X II, rule 5, and 
decide such dispute wdtliout referring the parties to a 
separate suit.

As to the award, Narain Prasad ought to liave 
pleaded it in support of his right to be brought on 
the record as representative in interest of Musammat 
Katori. The w'ords of section 11 of the Code of 
GivilProcedure, explanation IV, are :— Any matter 
which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed 
to have been a m atterdirectly and substantially in 
issue in such s u i t ' ’. I t  must therefore be taken that 
in the suit of Musammat Katori a court having juris­
diction decided that Narain Prasad was not her repre­
sentative in interest either through her son or on the 
basis of an award given by arbitration in a dispute 
between himself and the sons of Durga Prasad. We 
have already held that such a finding is binding on the 
parties.

 ̂ fl) (1918) LL.E., 42 Bom.,:535. ■
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We decree the appeal, restore the decree of the 
Subordinate Judge and dismiss the plaintiff’s suit 
with costs of all the courts.
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Be,fore Sir Griniwood Mears, Kjiiffht, Chief Justice, and

Mr. Justice Lindsay. March, ■?.
S H E O  D iV E S H A N  S I N G H  (O p p o s ite  p a r ty )  v . B E N I  

C H A U D H E I  AND OTHEEs ( A p p l i c a n t s ) /'*'■

Mortgage—Suit for redcmjhtion— Costs aiiarded b-ij a'p'pellate 
court—Failure to deposit in time— Charge on mortgaged 
property.
Where in a suit for redeniptiou of a mortgage the appel­

late court incr'eases the amount of the costs payable by the 
plaintiff, such costs, in the absence of any direction to the 
contrary, form part of the money chargeable on. the mortgaged 
])roperty, and if they are not paid within the time hndted 
the plaintiff is not entitled to possession. Am ini Bihi v.
Rani Slian'kar Misra (1), followed.

T he facts of this case were as follows
Babu Sheo Darshan Singh brought a suit for 

redemption of a mortgage and obtained on the 22nd 
of April, 1919, a preliminary decree. The court 
found that the plaintiff had to pay for redemption 
a sum of Rs. 1,747-8-6 for principal and interest and 
Rs. 69-2-0 for costs, making a total of Rs. 1,816-10-6.

The item for costs just referred to included only 
two-thirds of the costs incurred by the defendants 
mortgagees.

This sum was deposited by the plaintiff mort­
gagor in court and on the 26th of June, 1919, a final 
decree under order XXXIV, rule 8, was passed. On 
the 15tjh of July, 1919, the plaintiff was put in 
possession of the mortgaged property.

M the mortgagees appealed against the
preliminary decree and on the 2nd of December, 1920,

* 10 of [be Letters Pal-ent,
(1) (1910) L L .E ., 41 All., 473.

3o


