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APPELLATE CIVIL.

1926 B efore Mr. Justice Sulaiman and M r. Justm ; Mukerji..

■ HAEI CHANI) EAI (Applicant) v. IVIOTI EAM
(Receiver).

A ct No. V of 1920 (Provincial Inso lven cy  Adi), flections 53 and- 
4—Inso lvency— A pplica t ion  hy receim^r to declare on o s te n 
sible transfer execu ted  by  th e  insolvent to  he vo id—■ 
Transfer m ore th an  tw o  years  old— A ct N o . 1 V of 1882 
{Transfer of P roper ty  A c t) ,  seetion  53.
The limitation of two yeai'̂ i prescribed l)y 86(.:tion 53 of tlie 

Pi'ovineial Insolvency Act, 1920, is ajDplicabie to all casey 
w h ere the transfer,, w h e n  o r ig in a lly  m a d e , was a  good  tran sfer  
o f  property tlioiigh it was Kiibject to an option of avoiding it, 
to  be exercised  b y  th e  receiver. But su ch  a tr a n s fer  is only 
voidable and not void and remains good so long as it is not 
annu lled  by th e  court. On th e  o th e r  hand  a transfer w h ich  
is wholly fictitious from th e  v ery  beginning is  of ro effect and 
does not require to be annulled. All that the court has to 
do in such  a case is to  decide th a t  it  is void, w h ic h  d ec is io n  
w ill bind the .c la im an t to  th e  prop erty  as i f  it w ere  b y  an  
ordinary civil court. ,

Bo held by Sulaiman, J., (Mjjkerji, J., dissenting).
Pfir. Mukbeji, J .,—An insolvency court has no jiirisdic- 

: : tion to entertain an applica'tion of the receivei: to declare an 
ostensible transfer void within tlie meaning of secvl ion 53 of the 
l^rovincial Insolvency Act,, 1920, if the transaction took’ place 
more than, two years before the adiudicati,on.

: S h i ^ i  P r a s a d  A U  ( 1) ,  ( h u r a  \ \  N a im h  M uham -^
m a d  A h d u l  M  m d  .B a n a id J ia r y .  K h a r a g j i t  ('3), refer-

■.̂ \'/:red}tOv"y/,,''.y:'
T h i s  was an appeal arising out of an applica- 

tioii made by a xeGelver in insolvenqy . T3ie receiver 
alleged that some time 1.)efore the adjiidica,tion the 
jnsolveiit had made an etitirely fietitious lease of the 
greater part of his property at a iiom.inaI rent in

*■‘First Appeal No. 38 of W25, from ai\ order of Or, 6 . Allen, D 
Judge of Saliaranpur, dated tIuv(M;h of Noveniber, 192:1-.'

, (1) (1921) I.L.K., 44 All., 71. : : , (2) (1920) 04 l u f a :  Ciisoa,- 523.: (3) (19M) LL.R., Sf All., V̂;
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favour of his brotlier-in-law, H ari Cliancl Rai, and 
he asked that the lease might be anniilied and the 
property covered by it put in his possession. The " S  
application originally was one under section 53 of the 
Provincial Insolvency Act, 1920; but, on an objection 
being raised that that section could not be applied as 
the transaction in question took place more than two 
years before the adjudication, the receiver asked the 
court to treat his application as one made under sec
tion 53 of the Transfer of Property x\ct, 1882. The 
Ijistrict Judge went into the facts of the case and 
found that the transaction' impugned was entirely a 
fictitious one, which was never intended to be carried 
into effect, and was not, for the lessor remained in 
possession all along and there was nothing to show 
that the lessee ever at any time had effective posses
sion of the property leased. He accordingly gave the 
receiver the declaration which he asked for.

The lessee appealed to the High Court.
I)r. KoAlas Nath 

war Ftasad J]fadh/ya, for the appellant.
Munshi for the respondant.
The judgement of Sulaiman, J ., after stating 

the facts and expressing agreement with the finding 
of the court below that the transaction in dispute was 
a totally fictitious one, thus continued

The learned advocate for the a.ppellant contends 
before us that it was not open to the insolvency court 
to go into this matter at all. I f  the petition of the 
receiver were to be construed strictly and he were 
pinned down to the section under which it was made, 
there may be something to be said in support of this 
conLention; but there is no doubt that allegations 
made in the petition, although the Vv̂ rong eection was 
quoted, amounted to an assertion that the transac
tion was a wholly fictitious oue and was in no way
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binding on the insolvent. In  view of this circiims- 
habi tance 1 fini of opinion that the finding of fact arrived 

at by the District Judge was not improper.
mot/ ’ium. Tlie qiiestiou remains whether it was open to the 

insolvency court to go into this matter at the instance 
, of the receiver. The learned vakil for the respond-

Snl amm,  J.  ̂ c t ’ /-tent has strongly relied on the case or this Oourt, 
SMhri Pmsad v. A ziz A li (1), where two learned 
Judges expressed the view that the insolvency court 
has to apply and decide all questions of general law, 
including such questions as are raised by section 5o 
of the Transfer of Property Act. After expressing 
this opinion, the learned Judges remanded the case 
for disposal of the question that was raised. I t  may, 
however be pointed out that documents, which are 
voidable under section 53 of the Transfer of Property 
Act are good in law so long as the option to avoid 
them is not exercised by the creditors who are de
frauded. A prayer to avoid such voidable documents 
does not necessarily raise a question of title or of 
priority mentioned in section 4 of the Provincial 
Insolvency Act of 1920. As to whsther it is covered 
by the wider expression " ‘ of any nature whatsoever ” 
I  would require further consideration before express
ing any final opinion. It, however, seems to me that 
there is nothing to prevent an insolvency court from 
going into the question of title and holding that a 
certain docnment executed by the insolvent is not only 
voidable but really void, being fictitious. I f  a docu
ment which is never intended to take effect and which 
in law does not pass title is void ah initio, the pro
perty remains vested in the insolvent and belongs to 
him. Any person who puts forward a claim to such 
property is a claimant to it and raises a question of 
titie . I  am, therefore, unable to hold that the 

(1) (1921) :
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1 3 2 6receiver cannot at liis own instance have such a ques
tion of title decided by an insolvency court. Even 
prior to Act V of 1920, when there was no provision bai 
corresponding to section 4 of the new Act, a Bench .moti ’eam. 
of this Court held that, even if a case did not fall 
under section 36 of the old Provincial Insolvency Act, „ , .’ Sulai'in.an, J.
the Court had power to inquire whether a disputed 
property was the property of the insolvent or not, vide 
Bansidhar v. Kharag jit  (1). As pointed out by me 
in the case of MaJiarana Kumvar y. E. V. D m d  (2), 
there Vt̂ as a conflict of opinion between this Court and 
the Calcutta High Court, the view prevailing in the 
latter court being that a question of title could be dis
posed of by a regular suit only. The enactment of 
section 4 gives ..effect to the view which prevailed in 
this Cou.rt. Under that section, full power is given 
to the insolvency court to decide not only all ques
tions of title or priority, but also of any nature 
whatsoever, whether they involve matters of law or 
fact, which may arise in any case of insolvency 
coming within the cognizance of the court or which 
the court may deem it expedient or necessary to decide 
for the purpose of doing complete justice. I t  seems, 
therefore, that the insolvency court has full power to 
declare, even though it be at the instance of the 
receiver, that certain property belongs to the insol
vent and that any other person, wdiO is putting forward 
a claim to it, is not really entitled to it. This by no 
means implies an annulment of a voidable transfer 
within the meaning of section 53 of the Provincial In- 
solvciicy Act. The limitation of two years, prescribed 
under section 53, is applicable to all cases where the 
transfer, when originally made, was a good transfer of 
property though it was subject to an option of avoiding 
it, to he exercised by the receiver. But such a transfer 

(1) (1014) 37 AII.̂  65, (2) (1923) I .L .R , d6 All., 1(5 (21).
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1926 is only voidable and not void and reniainvS good so 
0h4?d long as it is not annulled by the court. On the other 

hand, a transfer which is wholly .fictitious from the 
very beginning is of no effect and does not require to 
be annulled. All that the court has to do in such a 

' case is to decide that it is void, which decision will 
bind the claimant to the property as if it were by an 
ordinary civil court. In  this view of the matter, I  
am unable to hold that the court below has acted 
without jurisdictiori in recording its finding that the 
transfer is wholly fictitious and not binding on the 
insolvent or tlie receiver. I  would, therefore, dismiss 
the appeal.

M u k e e ji, J .— While I agree entirely with my 
learned brother on the question of fact, I have the 
misfortune to disagree with him on the question of 
law. I  agree that the transaction in the present case 
was a fictitious one and was only a cloak to protect the 
insolvent Lachman Das’s property from being taken 
in execution of decrees. But the matter does not 
end there.

The receiver sought the aid of the insolvency court 
by a petition setting forth that the transaction was 
voidable as against him and asking that under sec
tion 53 of the Insolvency Act it m.ight be avoided. 
I t  was pointed out on behalf of the transferee, the 
lessee, that the transaction had taken placemore than 
two years prior to the adjudication of the insolvent 
and that therefore it was beyond the jurisdiction of 
the insolvenoy court to touch the transfer. 
learned Judge vras of the same opinion. But Ee 
allowed the petition of the receiver to be (reated as a 
suit under vsection 53 of the Transfer of Property 
Act. He accordingly took cognizance of the petition 
and having heard the case, came to the conclusion 
already stated.



I have given the point raised my best considera- 
tion and I am clearly of opinion that an insolvency

. . . .  . . . C hanbcourt nas no jurisdiction to entertain an application eai 
of the receiver to declare an ostensible transfer void mqt/'bam, 
within the meamng of section 53 of the Insolvency 
Act if the transaction took place more than two j
before the adjudication.

It is clear that section 4 of the Insolvency Act is 
controlled by the opening words ‘‘ subject to the pro
visions of this Act.’' The question is whether an 
adjudication of a question of title is or is not con
trolled by the provisions of sections 53 of the Insol
vency Act. I t  has been urged on behalf of the respond
ent that section 53 would apply to the case of a 
transfer which would be good enough unless challen
ged by the receiver, but would not apply where the 
transfer is void ah iiidtio and in fact is fictitious, 
giving no title to the ostensible transferee.

This alleged distinction^ in my opinion, does not 
exist so far as section 53 of the Insolvency Act is con
cerned . ' All that i t lays ■ down is this, that a I'ceeiver 
can ask the insolvency court to declare as of no effect 
certain transactions which appear to be on the face 
of them transfers. The section has nothing to do 
with the distinction betv/een a transaction which is 
void ab initio and a transaction which is voidable ;(at 
the option of a party. Indeed, in the case of transfers 
by debtors, either they are meant to oj)emte dona fide 
or they are meant to be mere cloaks for the protection 
of the debtors’ property. So fa r as I  am aware there 
is no third class. Either the property is to be pro
tected from the creditors or the property is to be taken 
by the ostensible transferee as under a real transfer.
Where a transfer is meant to be good and is bond fich 
no title whatever remains in (he tra,i}sferor, the debtor, 
and the pi’operty passes beyond the control of the debtor
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1926 and also of the receiver in insolvency. ,Wliere tlie
Ham transfer is a mere cloak for the protection of the

debtor’s property, the creditors and also the receiver 
can seek proper remedy for a declaration of the 
character of the transfer. The question is as tlie 
forum where the creditor or the receiver will seek his 

MuJccrji, J. j j iy  opinion section 53 of the Insolvency
Act declares that so far as the receiver is concerned 
lie can seek the relief in the insolvency court, provided 
the transaction is v^ithin two years, as already men
tioned. If the transaction is beyond two years, he 
must seek his remedy by an ordinary civil suit insti
tuted under section 53 of the Transfer of Property 
Act.

As for authority. The only authority that has 
been produced before us by the learned counsel for the 
receiver is the case oi Shikri Prasad v. A ziz A li (1). 
In  that case no distinction, as has been sought to be 
drawn on behalf of the respondent, was drawn. The 
case decided that it was open to an insolvency court 
to try questions raised under section 53 of the Trans- 
fer of Property Act. The court was not called upon 
tc decide what would be the effect of section 53 of the 
InsolvenGy Act in particular cases. In  iny opinion 
this case is no authority oh the question 
have now to decide. On the other hand, in iJie case 
of Gama NyNawah Mti^iammad A h i‘uX Majid  two 
learned Judges of this Court (one of whom was on 
the Bench which decided the case in I . Jj. B ., 44 
Allahabad) held that where the transaction was more 
than two years old, it  was not open to the insolvency 
court to scrutinize it under the provisions of sec 
tion 53 of the Transfer of Property Act. I t  is true 
that the learned Judges considered the provisions of 
section 36 of the Insolvency Act of 19f)'7 and they had

(1) (1921) I.L.E., 44 AIL, 71. (2) (1920) (M Iniliiin
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192Gnot to construe the present Act. But in my opmion 
that is no distinction, because section 53 of the

_ A . -s * Chandpresent insoivency Act is a pure reproduction of the Bai
old section 36 of the Act of 1907, and section 4 of the rvroTî ’iiui 
present Act is subject to the provisions of section 63.

I  may point out that if tlie question of limitation 
and jurisdiction that has been raised in this case has 
to be determined after a trial on the merits of the 
question raised, no utility will be left for a section 
like section 53 of the Insolvency Act. One party, 
the receiver, would assert that the transfer is fictiti
ous, pure and simple, and that it did not pass any 
title to the transferee and that therefore a declara
tion to that effect should be made by the court. The 
other party, the ostensible transferee, would assert 
that it is a good transfer and that he has been holding 
the property for more than two years in good faith.
The preliminary question of limitation and jurisdic
tion cannot be decided without the court going 
fully into the merits of the case and finding 
whether the transaction is a good one or a bad one.
This I  think could not have been contemplated by the 
framers of section 53 of the Insolvency Act.

I  would, therefore, allow the appeal, set aside 
the decree of the court below and dismiss the 
receiver’s application with costs.

B y  t h e  C o u r t .— -The appeal is accordingly dis
missed, but as it raised a difficult question of law, 
we direct that the parties should bear their own costs 
of this appeal.
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